Morse v. Frederick, 551 U.S. __ (2007)

On January 24, 2002, the Olympic Torch Relay passed through Juneau, Alaska,
on its way to the Winter Games in Salt Lake City. The event was scheduled to pass along
a street in front of Juneau-Douglas High School (JSHS). Principal Deborah Morse
elected to permit the school’s staff and students to observe the event as part of an
approved school activity. Students were permitted to leave class and watch the relay
from either side of the street. The school’s cheerleaders and band performed during the
event.

Joseph Frederick, a senior at the high school, joined some friends across the street
from the school. As the torchbearers and television camera crews passed by, Frederick
and his friends unfurled a 14-foot banner bearing the words, “BONG HiTS 4 JESUS” in
large letters. Morse immediately crossed the street and ordered the students to lower the
banner. All complied except Frederick. Morse suspended Frederick for 10 days on the
grounds that he violated school policy pertaining to the advocacy of illegal drugs.

The school superintendent upheld the suspension, holding that it was an
appropriate enforcement of school policy at a school-sponsored event. The message
portrayed on the banner was not political expression, but could be reasonably interpreted
as supportive of illegal drug use. Frederick sued in federal district court for unspecified
monetary damages claiming that his First Amendment rights had been violated. The
district judge held that the school had qualified immunity from such a suit and that
Frederick’s rights had not been violated, further concluding that “Morse had the
authority, if not the obligation, to stop such messages at a school-sanctioned activity.”
The Court of Appeals for the Ninth Circuit, however, reversed on the grounds that
student speech cannot be restricted without a showing that it posed a substantial risk of
disruption. The school system requested Supreme Court review.

CHIEF JUSTICE ROBERTS delivered the opinion of the Court.

At the outset, we reject Frederick’s argument that this is not a school speech case—as has
every other authority to address the question. The event occurred during normal school
hours. It was sanctioned by Principal Morse “as an approved social event or class trip,”
and the school district’s rules expressly provide that pupils in “approved social events
and class trips are subject to district rules for student conduct.” ... Under these
circumstances, we agree with the superintendent that Frederick cannot “stand in the midst
of his fellow students, during school hours, at a school-sanctioned activity and claim he is
not at school.” ...

The message on Frederick’s banner is cryptic. It is no doubt offensive to some, perhaps
amusing to others. To still others, it probably means nothing at all. Frederick himself
claimed “that the words were just nonsense meant to attract television cameras.” But
Principal Morse thought the banner would be interpreted by those viewing it as
promoting illegal drug use, and that interpretation is plainly a reasonable one.



As Morse later explained in a declaration, when she saw the sign, she thought that “the
reference to a ‘bong hit” would be widely understood by high school students and others
as referring to smoking marijuana.” She further believed that “display of the banner
would be construed by students, District personnel, parents and others witnessing the
display of the banner, as advocating or promoting illegal drug use”—in violation of
school policy.

We agree with Morse....

The pro-drug interpretation of the banner gains further plausibility given the paucity of
alternative meanings the banner might bear. The best Frederick can come up with is that
the banner is “meaningless and funny.” .... Gibberish is surely a possible interpretation of
the words on the banner, but it is not the only one, and dismissing the banner as
meaningless ignores its undeniable reference to illegal drugs.

The dissent mentions Frederick’s “credible and uncontradicted explanation for the
message—nhe just wanted to get on television.” But that is a description of Frederick’s
motive for displaying the banner; it is not an interpretation of what the banner says. The
way Frederick was going to fulfill his ambition of appearing on television was by
unfurling a pro-drug banner at a school event, in the presence of teachers and fellow
students.

Elsewhere in its opinion, the dissent emphasizes the importance of political speech and
the need to foster “national debate about a serious issue,” as if to suggest that the banner
is political speech. But not even Frederick argues that the banner conveys any sort of
political or religious message. Contrary to the dissent’s suggestion, this is plainly not a
case about political debate over the criminalization of drug use or possession.

The question thus becomes whether a principal may, consistent with the First
Amendment, restrict student speech at a school event, when that speech is reasonably
viewed as promoting illegal drug use. We hold that she may....

Tinker [v. Des Moines Independent Community School District (1969)] held that student
expression may not be suppressed unless school officials reasonably conclude that it will
“materially and substantially disrupt the work and discipline of the school.” The essential
facts of Tinker are quite stark, implicating concerns at the heart of the First Amendment.
The students sought to engage in political speech, using the armbands to express their
“disapproval of the Vietnam hostilities and their advocacy of a truce, to make their views
known, and, by their example, to influence others to adopt them.” Political speech, of
course, is “at the core of what the First Amendment is designed to protect.” Virginia v.
Black (2003). The only interest the Court discerned underlying the school’s actions was
the “mere desire to avoid the discomfort and unpleasantness that always accompany an
unpopular viewpoint,” or “an urgent wish to avoid the controversy which might result
from the expression.” Tinker. That interest was not enough to justify banning “a silent,
passive expression of opinion, unaccompanied by any disorder or disturbance.”



This Court’s next student speech case was [Bethel School District No. 403 v.] Fraser
[1986]. Matthew Fraser was suspended for delivering a speech before a high school
assembly in which he employed what this Court called “an elaborate, graphic, and
explicit sexual metaphor.” Analyzing the case under Tinker, the District Court and Court
of Appeals found no disruption, and therefore no basis for disciplining Fraser. This Court
reversed, holding that the “School District acted entirely within its permissible authority
in imposing sanctions upon Fraser in response to his offensively lewd and indecent
speech.”

For present purposes, it is enough to distill from Fraser two basic principles. First,
Fraser’s holding demonstrates that “the constitutional rights of students in public school
are not automatically coextensive with the rights of adults in other settings.” Had Fraser
delivered the same speech in a public forum outside the school context, it would have
been protected. In school, however, Fraser’s First Amendment rights were circumscribed
“in light of the special characteristics of the school environment.” Second, Fraser
established that the mode of analysis set forth in Tinker is not absolute. Whatever
approach Fraser employed, it certainly did not conduct the “substantial disruption”
analysis prescribed by Tinker. ...

The “special characteristics of the school environment” and the governmental interest in
stopping student drug abuse—reflected in the policies of Congress and myriad school
boards, including JDHS—allow schools to restrict student expression that they
reasonably regard as promoting illegal drug use....

Petitioners urge us to adopt the broader rule that Frederick’s speech is proscribable
because it is plainly “offensive” as that term is used in Fraser. We think this stretches
Fraser too far; that case should not be read to encompass any speech that could fit under
some definition of “offensive.” After all, much political and religious speech might be
perceived as offensive to some. The concern here is not that Frederick’s speech was
offensive, but that it was reasonably viewed as promoting illegal drug use....

JUSTICE THOMAS, concurring.

The Court today decides that a public school may prohibit speech advocating illegal drug
use. | agree and therefore join its opinion in full. | write separately to state my view that
the standard set forth in Tinker v. Des Moines Independent Community School Dist.
(1969), is without basis in the Constitution....

...In my view, the history of public education suggests that the First Amendment, as
originally understood, does not protect student speech in public schools....[W]hen States
developed public education systems in the early 1800’s, no one doubted the
government’s ability to educate and discipline children as private schools did. Like their
private counterparts, early public schools were not places for freewheeling debates or
exploration of competing ideas. Rather, teachers instilled “a core of common values” in
students and taught them self-control.



Teachers instilled these values not only by presenting ideas but also through strict
discipline. Schools punished students for behavior the school considered disrespectful or
wrong. Rules of etiquette were enforced, and courteous behavior was demanded. To meet
their educational objectives, schools required absolute obedience. In short, in the earliest
public schools, teachers taught, and students listened. Teachers commanded, and students
obeyed. Teachers did not rely solely on the power of ideas to persuade; they relied on
discipline to maintain order ... Through the legal doctrine of in loco parentis, courts
upheld the right of schools to discipline students, to enforce rules, and to maintain
order....

Tinker effected a sea change in students’ speech rights, extending them well beyond
traditional bounds..... Accordingly, unless a student’s speech would disrupt the
educational process, students had a fundamental right to speak their minds (or wear their
armbands)—even on matters the school disagreed with or found objectionable.

Justice Black dissented, criticizing the Court for “subject[ing] all the public schools in the
country to the whims and caprices of their loudest-mouthed, but maybe not their
brightest, students.” He emphasized the instructive purpose of schools: “[T]axpayers
send children to school on the premise that at their age they need to learn, not teach.” In
his view, the Court’s decision “surrender[ed] control of the American public school
system to public school students.”

Justice Black may not have been “a prophet or the son of a prophet,” but his dissent in
Tinker has proved prophetic. In the name of the First Amendment, Tinker has
undermined the traditional authority of teachers to maintain order in public schools.
“Once a society that generally respected the authority of teachers, deferred to their
judgment, and trusted them to act in the best interest of school children, we now accept
defiance, disrespect, and disorder as daily occurrences in many of our public schools.”
We need look no further than this case for an example: Frederick asserts a constitutional
right to utter at a school event what is either “[g]ibberish” or an open call to use illegal
drugs. To elevate such impertinence to the status of constitutional protection would be
farcical and would indeed be to “surrender control of the American public school system
to public school students.”

JUSTICE ALITO, with whom KENNEDY joins, concurring. [not included]
JUSTICE BREYER, concurring in the judgment in part and dissenting in part.
This Court need not and should not decide this difficult First Amendment issue on the
merits. Rather, | believe that it should simply hold that qualified immunity bars the
student’s claim for monetary damages and say no more....

JUSTICE STEVENS, with whom SOUTER and GINSBURG join, dissenting.

I agree with the Court that the principal should not be held liable for pulling down
Frederick’s banner. 1 would hold, however, that the school’s interest in protecting its



students from exposure to speech “reasonably regarded as promoting illegal drug use”
cannot justify disciplining Frederick for his attempt to make an ambiguous statement to a
television audience simply because it contained an oblique reference to drugs. The First
Amendment demands more, indeed, much more....

Two cardinal First Amendment principles animate ...the Court’s opinion in Tinker [v.
Des Moines Independent Community School Dist. (1969)] .... First, censorship based on
the content of speech, particularly censorship that depends on the view point of the
speaker, is subject to the most rigorous burden of justification.... Second, punishing
someone for advocating illegal conduct is constitutional only when the advocacy is likely
to provoke the harm that the government seeks to avoid.

Yet today the Court fashions a test that trivializes the two cardinal principles upon which
Tinker rests. The Court’s test invites stark viewpoint discrimination. In this case, for
example, the principal has unabashedly acknowledged that she disciplined Frederick
because she disagreed with the pro-drug viewpoint she ascribed to the message on the
banner.... [T]he Court’s holding in this case strikes at “the heart of the First
Amendment” because it upholds a punishment meted out on the basis of a listener’s
disagreement with her understanding (or, more likely, misunderstanding) of the speaker’s
viewpoint. “If there is a bedrock principle underlying the First Amendment, it is that the
Government may not prohibit the expression of an idea simply because society finds the
idea itself offensive or disagreeable.” Texas v. Johnson (1989).

[1]t is one thing to restrict speech that advocates drug use. It is another thing entirely to
prohibit an obscure message with a drug theme that a third party subjectively—and not
very reasonably—thinks is tantamount to express advocacy....

There is absolutely no evidence that Frederick’s banner’s reference to drug paraphernalia
“willful[ly]” infringed on anyone’s rights or interfered with any of the school’s
educational programs.... Therefore, just as we insisted in Tinker that the school establish
some likely connection between the armbands and their feared consequences, so too
JDHS must show that Frederick’s supposed advocacy stands a meaningful chance of
making otherwise-abstemious students try marijuana....

To the extent the Court independently finds that “BONG HiTS 4 JESUS” objectively
amounts to the advocacy of illegal drug use—in other words, that it can most reasonably
be interpreted as such—that conclusion practically refutes itself. This is a nonsense
message, not advocacy....

Even in high school, a rule that permits only one point of view to be expressed is less
likely to produce correct answers than the open discussion of countervailing views. In the
national debate about a serious issue, it is the expression of the minority’s viewpoint that
most demands the protection of the First Amendment....



