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ROBERT J. SHELBY, District Judge.

The Plaintiffs in this lawsuit are three gay and leshian couples who wish to marry, but are currently unable to do
so because the Utah Constitution prohibits same-sex marriage. The Plaintiffs argue that this prohibition infringes
their rights to due process and equal protection under the Fourteenth Amendment of the United States
Constitution. The State of Utah defends its laws and maintains that a state has the right to define marriage
according to the judgment of its citizens ...

The court agrees with Utah that regulation of marriage has traditionally been the province of the states, and
remains so today. But any regulation adopted by a state, whether related to marriage or any other interest, must
comply with the Constitution of the United States. The issue the court must address in this case is therefore not
who should define marriage, but the narrow question of whether Utah's current definition of marriage is
permissible under the Constitution.

Applying the law as it is required to do, the court holds that Utah's prohibition on same-sex marriage conflicts
with the United States Constitution's guarantees of equal protection and due process under the law. The State's
current laws deny its gay and leshian citizens their fundamental right to marry and, in so doing, demean the
dignity of these same-sex couples for no rational reason. Accordingly, the court finds that these laws are
unconstitutional.

BACKGROUND
[The Court first provided brief histories of the three plaintiff same sex couples]

The Utah laws that are at issue in this lawsuit include two statutory prohibitions on same-sex unions and an
amendment to the Utah Constitution. The court discusses the history of these laws in the context of the ongoing
national debate surrounding same-sex marriage.

In 1977, the Utah legislature amended Section 30-1-2 of the Utah Code to state that marriages "between persons
of the same sex" were "prohibited and declared void." In 2004, the Utah legislature passed Section 30-1-4.1 of the
Utah Code, which provides:

(1) (a) It is the policy of this state to recognize as marriage only the legal union of a man and a woman as
provided in this chapter.
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(b) Except for the relationship of marriage between a man and a woman recognized pursuant to this chapter, this
state will not recognize, enforce, or give legal effect to any law creating any legal status, rights, benefits, or duties
that are substantially equivalent to those provided under Utah law to a man and woman because they are married.

In the 2004 General Session, the Utah legislature also passed a Joint Resolution on Marriage, which directed the
Lieutenant Governor to submit the following proposed amendment to the Utah Constitution to the voters of Utah:

(1) Marriage consists only of the legal union between a man and a woman.

(2) No other domestic union, however denominated, may be recognized as a marriage or given the same or
substantially equivalent legal effect.

Laws 2004, H.J.R. 25 § 1. The proposed amendment, which became known as Amendment 3, was placed on the
ballot for the general election on November 2, 2004. Amendment 3 passed with the support of approximately 66%
of the voters. The language in Amendment 3 was then amended to the Utah Constitution as Article I, § 29, which
went into effect on January 1, 2005.

These developments were influenced by a number of events occurring nationally. In 1993, the Hawaii Supreme
Court found that the State of Hawaii's refusal to grant same-sex couples marriage licenses was discriminatory...
And in 1999, the Vermont Supreme Court held that the State of Vermont was required to offer all the benefits of
marriage to same-sex couples...Two court cases in 2003 immediately preceded Utah's decision to amend its
Constitution. First, the United States Supreme Court ruled that the Due Process Clause of the Fourteenth
Amendment protected the sexual relations of gay men and lesbians. Lawrence v. Texas (2003). Second, the
Supreme Court of Massachusetts ruled that the Massachusetts Constitution protected the right of same-sex
couples to marry. Goodridge v. Dep't of Pub. Health (Mass. 2003).

Since 2003, every other state has either legalized same-sex marriage or, like Utah, passed a constitutional
amendment or other legislation to prohibit same-sex unions. During the past two decades, the federal government
has also been involved in the same-sex marriage debate. In 1996, Congress passed the Defense of Marriage Act
(DOMA), which allowed states to refuse to recognize same-sex marriages granted in other states and barred
federal recognition of same-sex unions for the purposes of federal law. Act of Sept. 21, 1996, Pub. L. 104-199,
110 Stat. 2419. In 2013, the Supreme Court held that Section 3 of DOMA was unconstitutional.Windsor v. United

States (2013).

The Supreme Court also considered an appeal from a case involving California's Proposition 8. After the
California Supreme Court held that the California Constitution recognized same-sex marriage, California voters
passed Proposition 8, which amended California's Constitution to prohibit same-sex marriage. The Honorable
Vaughn Walker, a federal district judge, determined that Proposition 8 violated the guarantees of equal protection
and due process under the United States Constitution. Applying different reasoning, the Ninth Circuit Court of
Appeals affirmed Judge Walker's holding that Proposition 8 was unconstitutional. This issue was appealed to the
Supreme Court, but the Court did not address the merits of the question presented. Instead, the Court found that
the proponents of Proposition 8 did not have standing to appeal Judge Walker's decision after California officials
refused to defend the law. Consequently, the Supreme Court vacated the Ninth Circuit's opinion for lack of
jurisdiction. A number of lawsuits, including the suit currently pending before this court, have been filed across
the country to address the question that the Supreme Court left unanswered in the California case. The court turns
to that question now.
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ANALYSIS

The court begins its analysis by determining the effect of the Supreme Court's recent decision in United States v.
Windsor (2013). In Windsor, the Court considered the constitutionality of Section 3 of DOMA, which defined
marriage as the "legal union between one man and one woman as husband and wife" for the purposes of federal
law. A majority of the Court found that this statute was unconstitutional because it violated the Fifth Amendment
of the United States Constitution.

Both parties argue that the reasoning in Windsor requires judgment in their favor. The State focuses on the
portions of the Windsor opinion that emphasize federalism, as well as the Court's acknowledgment of the State's
"historic and essential authority to define the marital relation."” ... The State interprets Windsor to stand for the
proposition that DOMA was unconstitutional because the statute departed from the federal government's "history
and tradition of reliance on state law to define marriage.” ... Just as the federal government cannot choose to
disregard a state's decision to recognize same-sex marriage, Utah asserts that the federal government cannot
intrude upon a state's decision not to recognize same-sex marriage. In other words, Utah believes that it is up to
each individual state to decide whether two persons of the same sex may "occupy the same status and dignity as
that of a man and woman in lawful marriage."

The Plaintiffs disagree with this interpretation and point out that the Windsor Court did not base its decision on
the Tenth Amendment. Instead, the Court grounded its holding in the Due Process Clause of the Fifth
Amendment, which protects an individual's right to liberty. The Court found that DOMA violated the Fifth
Amendment because the statute "place[d] same-sex couples in an unstable position of being in a second-tier
marriage,” a differentiation that "demean[ed] the couple, whose moral and sexual choices the Constitution
protects[.]" The Plaintiffs argue that for the same reasons the Fifth Amendment prohibits the federal government
from differentiating between same-sex and opposite-sex couples, the Fourteenth Amendment prohibits state
governments from making this distinction.

Both parties present compelling arguments, and the protection of states' rights and individual rights are both
weighty concerns. In Windsor, these interests were allied against the ability of the federal government to disregard
a state law that protected individual rights. Here, these interests directly oppose each other. The Windsor court did
not resolve this conflict in the context of state-law prohibitions of same-sex marriage... But the Supreme Court
has considered analogous questions that involve the tension between these two values in other cases... In these
cases, the Court has held that the Fourteenth Amendment requires that individual rights take precedence over
states' rights where these two interests are in conflict...

The Constitution's protection of the individual rights of gay and lesbian citizens is equally dispositive whether this
protection requires a court to respect a state law, as in Windsor, or strike down a state law, as the Plaintiffs ask the
court to do here. In his dissenting opinion, the Honorable Antonin Scalia recognized that this result was the
logical outcome of the Court's ruling in Windsor:

In my opinion, however, the view that this Court will take of state prohibition of same-sex marriage is indicated
beyond mistaking by today's opinion. As | have said, the real rationale of today's opinion . . . is that DOMA is
motivated by "bare. . . desire to harm" couples in same-sex marriages. How easy it is, indeed how inevitable, to
reach the same conclusion with regard to state laws denying same-sex couples marital status.


http://scholar.google.com/scholar_case?case=6241888197107641609&hl=en&as_sdt=6,45&as_vis=1
http://scholar.google.com/scholar_case?case=6241888197107641609&hl=en&as_sdt=6,45&as_vis=1

133 S. Ct. at 2709 (citations and internal quotation marks omitted). The court agrees with Justice Scalia's
interpretation of Windsor and finds that the important federalism concerns at issue here are nevertheless
insufficient to save a state-law prohibition that denies the Plaintiffs their rights to due process and equal protection
under the law.

In 1971, two men from Minnesota brought a lawsuit in state court arguing that Minnesota was constitutionally
required to allow them to marry. Baker v. Nelson, (Minn. 1971). The Minnesota Supreme Court found that
Minnesota's restriction of marriage to opposite-sex couples did not violate either the Equal Protection Clause or
the Due Process Clause of the Fourteenth Amendment. On appeal, the United States Supreme Court summarily
dismissed the case "for want of a substantial federal question."

Here, several doctrinal developments in the Court's analysis of both the Equal Protection Clause and the Due
Process Clause as they apply to gay men and lesbians demonstrate that the Court's summary dismissal

in Baker has little if any precedential effect today. Not only was Baker decided before the Supreme Court held
that sex is a quasi-suspect classification ... but also before the Court recognized that the Constitution protects
individuals from discrimination on the basis of sexual orientation... Moreover, Baker was decided before the
Supreme Court held in Lawrence v. Texas that it was unconstitutional for a state to "demean [the] existence [of
gay men and leshians] or control their destiny by making their private sexual conduct a crime."

The State points out that, despite the doctrinal developments in these cases and others, a number of courts have
found that Baker survives as controlling precedent and therefore precludes consideration of the issues in this
lawsuit... Other courts disagree and have decided substantially similar issues without consideration of Baker... In
any event, all of these cases were decided before the Supreme Court issued its opinion in Windsor.

Supreme Court Cases Protecting Marriage as a Fundamental Right

The right to marry is an example of a fundamental right that is not mentioned explicitly in the text of the
Constitution but is nevertheless protected by the guarantee of liberty under the Due Process Clause. The Supreme
Court has long emphasized that the right to marry is of fundamental importance. In Maynard v. Hill, the Court
characterized marriage as "the most important relation in life" and as "the foundation of the family and society,
without which there would be neither civilization nor progress.” (1888). In Meyer v. Nebraska, the Court
recognized that the right "to marry, establish a home and bring up children™ is a central part of the liberty
protected by the Due Process Clause (1923). And in Skinner v. Oklahoma ex rel. Williamson, the Court ruled that
marriage is "one of the basic civil rights of man." (1942).

In more recent cases, the Court has held that the right to marry implicates additional rights that are protected by
the Fourteenth Amendment. For instance, the Court's decision in Griswold v. Connecticut, in which the Court
struck down a Connecticut law that prohibited the use of contraceptives, established that the right to marry is
intertwined with an individual's right of privacy. The Court observed:

We deal with a right of privacy older than the Bill of Rights—older than our political parties, older than our
school system. Marriage is a coming together for better or for worse, hopefully enduring, and intimate to the
degree of being sacred. It is an association that promotes a way of life, not causes; a harmony in living, not
political faiths; a bilateral loyalty, not commercial or social projects. Yet it is an association for as noble a purpose
as any involved in our prior decisions.
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And in M.L.B. v. S.L.J., the Court described marriage as an associational right: "Choices about marriage, family
life, and the upbringing of children are among associational rights this Court has ranked “of basic importance in
our society,' rights sheltered by the Fourteenth Amendment against the State's unwarranted usurpation, disregard,
or disrespect.” (1996).

The Supreme Court has consistently held that a person must be free to make personal decisions related to
marriage without unjustified government interference...In Planned Parenthood of Southeastern Pennsylvania v.
Casey, the Court emphasized the high degree of constitutional protection afforded to an individual's personal
choices about marriage and other intimate decisions:

These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central
to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. At the heart
of liberty is the right to define one's own concept of existence, of meaning, of the universe, and of the mystery of
human life. Beliefs about these matters could not define the attributes of personhood were they formed under
compulsion of the State.

Given the importance of marriage as a fundamental right and its relation to an individual's rights to liberty,
privacy, and association, the Supreme Court has not hesitated to invalidate state laws pertaining to marriage
whenever such a law intrudes on an individual's protected realm of liberty. Most famously, the Court struck down
Virginia's law against interracial marriage in Loving v. Virginia, (1967). The Court found that Virginia's anti-
miscegenation statute violated both the Equal Protection Clause and the Due Process Clause of the Fourteenth
Amendment.ld. The Court has since noted that Loving was correctly decided, even though mixed-race marriages
had previously been illegal in many states and, moreover, were not specifically protected from government
interference at the time the Fourteenth Amendment was ratified: "Marriage is mentioned nowhere in the Bill of
Rights and interracial marriage was illegal in most States in the 19th century, but the Court was no doubt correct
in finding it to be an aspect of liberty protected against state interference by the substantive component of the Due
Process Clause in Loving v. Virginia."

In Turner v. Safley, the Court struck down a Missouri regulation that prohibited inmates from marrying unless the
prison superintendent approved of the marriage._(1987). The Court held that inmates retained their fundamental
right to marry even though they had a reduced expectation of liberty in prison. The Court emphasized the many
attributes of marriage that prisoners could enjoy even if they were not able to have sexual relations:

These cases demonstrate that the Constitution protects an individual's right to marry as an essential part of the
right to liberty. The right to marry is intertwined with the rights to privacy and intimate association, and an
individual's choices related to marriage are protected because they are integral to a person's dignity and autonomy.
While states have the authority to regulate marriage, the Supreme Court has struck down several state regulations
that impermissibly burdened an individual's ability to exercise the right to marry. With these general observations
in mind, the court turns to the specific question of Utah's ability to prohibit same-sex marriage.

Application of the Court's Jurisprudence to Amendment 3

The State does not dispute, nor could it, that the Plaintiffs possess the fundamental right to marry that the
Supreme Court has protected in the cases cited above. Like all fundamental rights, the right to marry vests in
every American citizen. The State asserts that Amendment 3 does not abridge the Plaintiffs' fundamental right to
marry because the Plaintiffs are still at liberty to marry a person of the opposite sex. But this purported liberty is
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an illusion. The right to marry is not simply the right to become a married person by signing a contract with
someone of the opposite sex...The State's argument disregards these numerous associated rights because the State
focuses on the outward manifestations of the right to marry, and not the inner attributes of marriage that form the
core justifications for why the Constitution protects this fundamental human right.

Moreover, the State fails to dispute any of the facts that demonstrate why the Plaintiffs' asserted right to marry
someone of the opposite sex is meaningless. The State accepts without contest the Plaintiffs' testimony that they
cannot develop the type of intimate bond necessary to sustain a marriage with a person of the opposite sex. The
Plaintiffs have not come to this realization lightly, and their recognition of their identity has often risked their
family relationships and work opportunities. For instance, Kody and Laurie both worried that they would lose
their jobs as English teachers if they were open about their sexual identity. Kate's previous partner did lose her job
because she was a leshian, and Kate may have been let go from her position with the National Park Service for the
same reason. Karen's family never accepted her identity, and Moudi testified that he remained cautious about
openly discussing his sexuality because he feared that his mother might be ridiculed. The Plaintiffs' testimony
supports their assertions that their sexual orientation is an inherent characteristic of their identities.

While admitting that its prohibition of same-sex marriage harms the Plaintiffs, the State argues that the court's
characterization of Amendment 3 is incorrect for three reasons: (1) the Plaintiffs are not qualified to enter into a
marriage relationship; (2) the Plaintiffs are seeking a new right, not access to an existing right; and (3) history and
tradition have not recognized a right to marry a person of the same sex. The court addresses each of these
arguments in turn.

1. The Plaintiffs Are Qualified to Marry

First, the State contends that same-sex partners do not possess the qualifications to enter into a marriage
relationship and are therefore excluded from this right as a definitional matter. As in other states, the purposes of
marriage in Utah include "the state recognition and approval of a couple's choice to live with each other, to remain
committed to one another and to form a household based on their own feelings about one another[,] and to join in
an economic partnership and support one another and any dependents.” Perry v. Schwarzenegger, (N.D. Cal.
2010). There is no dispute that the Plaintiffs are able to form a committed relationship with one person to the
exclusion of all others. There is also no dispute that the Plaintiffs are capable of raising children within this
framework if they choose to do so. The State even salutes "[t]he worthy efforts of same-sex couples to rear
children.” Nevertheless, the State maintains that same-sex couples are distinct from opposite-sex couples because
they are not able to naturally reproduce with each other. The State points to Supreme Court cases that have linked
the importance of marriage to its relationship to procreation.

The court does not find the State's argument compelling because, however persuasive the ability to procreate
might be in the context of a particular religious perspective, it is not a defining characteristic of conjugal
relationships from a legal and constitutional point of view. The State's position demeans the dignity not just of
same-sex couples, but of the many opposite-sex couples who are unable to reproduce or who choose not to have
children. Under the State's reasoning, a post-menopausal woman or infertile man does not have a fundamental
right to marry because she or he does not have the capacity to procreate. This proposition is irreconcilable with
the right to liberty that the Constitution guarantees to all citizens.

At oral argument, the State attempted to distinguish post-menopausal women from gay men and leshians by
arguing that older women were more likely to find themselves in the position of caring for a grandchild or other
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relative. But the State fails to recognize that many same-sex couples are also in the position of raising a child,
perhaps through adoption or surrogacy. The court sees no support for the State's suggestion that same-sex couples
are interested only in a "consent-based" approach to marriage, in which marriage focuses on the strong emotional
attachment and sexual attraction of the two partners involved. Like opposite-sex couples, same-sex couples may
decide to marry partly or primarily for the benefits and support that marriage can provide to the children the
couple is raising or plans to raise. Same-sex couples are just as capable of providing support for future generations
as opposite-sex couples, grandparents, or other caregivers. And there is no difference between same-sex couples
who choose not to have children and those opposite-sex couples who exercise their constitutionally protected right
not to procreate.

In any event, the State's argument also neglects to consider the number of additional important attributes of
marriage that exist besides procreation. As noted above, the Supreme Court has discussed those attributes in the
context of marriages between inmates. While the Supreme Court noted that some inmates might one day be able
to consummate their marriages when they were released, the Court found that marriage was important irrespective
of its relationship to procreation because it was an expression of emotional support and public commitment, it was
spiritually significant, and it provided access to important legal and government benefits. Id. These attributes of
marriage are as applicable to same-sex couples as they are to opposite-sex couples.

2. The Plaintiffs Seek Access to an Existing Right

The State's second argument is that the Plaintiffs are really seeking a new right, not access to an existing right. To
establish a new fundamental right, the court must determine that the right is "deeply rooted in this Nation's history
and tradition" and "implicit in the concept of ordered liberty,” such that "neither liberty nor justice would exist if
[it] were sacrificed." Because same-sex marriage has only recently been allowed by a number of states, the State
argues that an individual's right to marry someone of the same sex cannot be a fundamental right. But the
Supreme Court did not adopt this line of reasoning in the analogous case of Loving v. Virginia, (1967). Instead of
declaring a new right to interracial marriage, the Court held that individuals could not be restricted from
exercising their existing right to marry on account of the race of their chosen partner. Similarly, the Plaintiffs
here do not seek a new right to same-sex marriage, but instead ask the court to hold that the State cannot prohibit
them from exercising their existing right to marry on account of the sex of their chosen partner.

The alleged right to same-sex marriage that the State claims the Plaintiffs are seeking is simply the same right that
is currently enjoyed by heterosexual individuals: the right to make a public commitment to form an exclusive
relationship and create a family with a partner with whom the person shares an intimate and sustaining emotional
bond. This right is deeply rooted in the nation's history and implicit in the concept of ordered liberty because it
protects an individual's ability to make deeply personal choices about love and family free from government
interference. And, as discussed above, this right is enjoyed by all individuals. If the right to same-sex marriage
were a new right, then it should make new protections and benefits available to all citizens. But heterosexual
individuals are as likely to exercise their purported right to same-sex marriage as gay men and lesbians are to
exercise their purported right to opposite-sex marriage. Both same-sex and opposite-sex marriage are therefore
simply manifestations of one right—the right to marry—applied to people with different sexual identities.

While it was assumed until recently that a person could only share an intimate emotional bond and develop a
family with a person of the opposite sex, the realization that this assumption is false does not change the
underlying right. It merely changes the result when the court applies that right to the facts before it. Applying that
right to these Plaintiffs, the court finds that the Constitution protects their right to marry a person of the same sex


http://scholar.google.com/scholar_case?case=5103666188878568597&hl=en&as_sdt=6,45&as_vis=1

to the same degree that the Constitution protects the right of heterosexual individuals to marry a person of the
opposite sex.

Because the right to marry has already been established as a fundamental right, the court finds that
the Glucksberg analysis is inapplicable here. The Plaintiffs are seeking access to an existing right, not the
declaration of a new right.

3. Tradition and History Are Insufficient Reasons to Deny Fundamental Rights to an Individual.

Finally, the State contends that the fundamental right to marriage cannot encompass the right to marry someone of
the same sex because this right has never been interpreted to have this meaning in the past. The court is not
persuaded by the State's argument. The Constitution is not so rigid that it always mandates the same outcome even
when its principles operate on a new set of facts that were previously unknown:

Had those who drew and ratified the Due Process Clauses of the Fifth Amendment or the Fourteenth Amendment
known the components of liberty in its manifold possibilities, they might have been more specific. They did not
presume to have this insight. They knew times can blind us to certain truths and later generations can see that laws
once thought necessary and proper in fact serve only to oppress. As the Constitution endures, persons in every
generation can invoke its principles in their own search for greater freedom.

Amendment 3 Violates the Plaintiffs' Right to Equal Protection

The Equal Protection Clause of the Fourteenth Amendment provides that no state shall "deny to any person within
its jurisdiction the equal protection of its laws." U.S. Const. amend. XIV, 8§ 1. The Constitution "neither knows
nor tolerates classes among citizens." Plessy v. Ferguson (1896) (Harlan, J., dissenting). But the guarantee of
equal protection coexists with the practical necessity that most legislation must classify for some purpose or
another. See Romer v. Evans (1996).

To decide whether a challenged state law impermissibly discriminates against members of a class in violation of
the Equal Protection Clause, the Supreme Court has developed varying tiers of scrutiny that courts apply
depending on what class of citizens is affected. "Classifications based on race or national origin™ are considered
highly suspect and "are given the most exacting scrutiny." On the other end of the spectrum, courts must uphold a
legislative classification that does not target a suspect class "'so long as it bears a rational relation to some
legitimate end." "Between these extremes of rational basis review and strict scrutiny lies a level of intermediate
scrutiny, which generally has been applied to discriminatory classifications based on sex or

illegitimacy."” Classifications receiving this intermediate level of scrutiny are quasi-suspect classifications that can
be sustained only if they are "substantially related to an important governmental objective."

Heightened Scrutiny

The Plaintiffs assert three theories why the court should apply some form of heightened scrutiny to this case.
While the court discusses each of these theories below, it finds that it need not apply heightened scrutiny here
because Amendment 3 fails under even the most deferential level of review.

1. Sex Discrimination
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The Plaintiffs argue that the court should apply heightened scrutiny to Amendment 3 because it discriminates on
the basis of an individual's sex. As noted above, classifications based on sex can be sustained only where the
government demonstrates that they are "substantially related"” to an "important governmental objective."

The State concedes that Amendment 3 involves sex-based classifications because it prohibits a man from
marrying another man, but does not prohibit that man from marrying a woman. Nevertheless, the State argues that
Amendment 3 does not discriminate on the basis of sex because its prohibition against same-sex marriage applies
equally to both men and women. The Supreme Court rejected an analogous argument in Loving v. Virginia
(1967). The Court found that "the fact of equal application does not immunize the statute from the very heavy
burden of justification which the Fourteenth Amendment has traditionally required of state statutes drawn
according to race." Applying the same logic, the court finds that the fact of equal application to both men and
women does not immunize Utah's Amendment 3 from the heightened burden of justification that the Fourteenth
Amendment requires of state laws drawn according to sex.

But because the court finds that Amendment 3 fails rational basis review, it need not analyze why Utah is also
unable to satisfy the more rigorous standard of demonstrating an "exceedingly persuasive™ justification for its
prohibition against same-sex marriage.

2. Sexual Orientation as a Suspect Class

The Plaintiffs assert that, even if Amendment 3 does not discriminate on the basis of sex, it is undisputed that the
law discriminates on the basis of a person's sexual orientation. The Plaintiffs maintain that gay men and lesbians
as a class exhibit the "traditional indicia" that indicate they are especially at risk of discrimination. The Plaintiffs
therefore urge the court to hold that sexual orientation should be considered at least a quasi-suspect class, a
holding which would require the court to apply heightened scrutiny to its analysis of Amendment 3.

The court declines to address the Plaintiffs' argument because it finds that it is bound by the Tenth Circuit's
discussion of this issue. In Price-Cornelison v. Brooks, the Tenth Circuit considered a claim that an undersheriff
refused to enforce a protective order because the domestic violence victim was a leshian. The court held that the
plaintiff's claim did not "implicate a protected class, which would warrant heightened scrutiny.” 3. Animus

The Plaintiffs contend that Amendment 3 is based on animus against gay and lesbian individuals and that the
court should therefore apply a heightened level of scrutiny to the law. As discussed below, there is some support
for the Plaintiffs' argument in the Supreme Court opinions of Romer v. Evans (1996) and United States v. Windsor
(2013). But because the Supreme Court has not yet delineated the contours of such an approach, this court will
continue to apply the standard rational basis test.

... If the principal purpose or effect of a law is to impose inequality, a court need not even consider whether the
class of citizens that the law effects requires heightened scrutiny or a rational basis approach. Such laws are "not
within our constitutional tradition," Romer, and violate the Equal Protection Clause regardless of the class of
citizens that bears the disabilities imposed by the law. If, on the other hand, the law merely distributes benefits
unevenly, then the law is subject to heightened scrutiny only if the disadvantages imposed by that law are borne
by a class of people that has a history of oppression and political powerlessness.

While this analysis appears to follow the Supreme Court's reasoning in Romer and Windsor, the court is wary of
adopting such an approach here in the absence of more explicit guidance... First, the avowed purpose and
practical effect of Amendment 3 is to deny the responsibilities and benefits of marriage to same-sex couples,
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which is another way of saying that the law imposes inequality. Indeed, Amendment 3 went beyond denying gay
and lesbian individuals the right to marry and held that no domestic union could be given the same or
substantially equivalent legal effect as marriage. This wording suggests that the imposition of inequality was not
merely the law's effect, but its goal.

Second, Amendment 3 has an unusual character when viewed within the historical context in which it was passed.
Even though Utah already had statutory provisions that restricted marriage to opposite-sex couples, the State
nevertheless passed a constitutional amendment to codify this prohibition. This action is only logical when
viewed against the developments in Massachusetts, whose Supreme Court held in 2003 that the Massachusetts
Constitution required the recognition of same-sex marriages. The Utah legislature believed that a constitutional
amendment was necessary to maintain Utah's ban on same-sex marriage because of the possibility that a Utah
court would adopt reasoning similar to the Massachusetts Supreme Court and hold that the Utah Constitution
already protected an individual's right to marry a same-sex partner. Amendment 3 thereby preemptively denied
rights to gay and lesbian citizens of Utah that they may have already had under the Utah Constitution.

But there are also reasons why Amendment 3 may be distinguishable from the laws the Supreme Court has
previously held to be discriminations of an unusual character. Most notably, the Court has not articulated to what
extent such a discrimination must be motivated by a "bare . . . desire to harm a politically unpopular group.” The
Plaintiffs argue that Amendment 3 was motivated by animus and urge the court to consider the statements in the
Voter Information Pamphlet that was provided to Utah voters. The Pamphlet includes arguments made by
Amendment 3's proponents that the amendment was necessary to "maintain public morality" and to ensure the
continuation of "the ideal relationship where men, women and children thrive best." The Plaintiffs submit that
these statements demonstrate that Amendment 3 was adopted to further privately held moral views that same-sex
couples are immoral and inferior to opposite-sex couples.

B. Rational Basis Review

When a law creates a classification but does not target a suspect class or burden a fundamental right, the court
presumes the law is valid and will uphold it so long as it rationally relates to some legitimate governmental
purpose... The court defers to the judgment of the legislature or the judgment of the people who have spoken
through a referendum if there is at least a debatable question whether the underlying basis for the classification is
rational. But even under the most deferential standard of review, the court must still "insist on knowing the
relation between the classification adopted and the object to be obtained.” This search for a rational relationship
"ensure[s] that classifications are not drawn for the purpose of disadvantaging the group burdened by the law." As
a result, a law must do more than disadvantage or otherwise harm a particular group to survive rational basis
review.

1. Responsible Procreation

The State argues that the exclusion of same-sex couples from marriage is justified based on an interest in
promoting responsible procreation within marriage. According to the State, "[t]raditional marriage with its
accompanying governmental benefits provides an incentive for opposite-sex couples to commit together to form a
stable family in which their planned, and especially unplanned, biological children may be raised.” The Plaintiffs
do not dispute the State's assertion, but question how disallowing same-sex marriage has any effect on the
percentage of opposite-sex couples that have children within a marriage. The State has presented no evidence that
the number of opposite-sex couples choosing to marry each other is likely to be affected in any way by the ability



of same-sex couples to marry. Indeed, it defies reason to conclude that allowing same-sex couples to marry will
diminish the example that married opposite-sex couples set for their unmarried counterparts. Both opposite-sex
and same-sex couples model the formation of committed, exclusive relationships, and both establish families
based on mutual love and support. If there is any connection between same-sex marriage and responsible
procreation, the relationship is likely to be the opposite of what the State suggests. Because Amendment 3 does
not currently permit same-sex couples to engage in sexual activity within a marriage, the State reinforces a norm
that sexual activity may take place outside the marriage relationship.

As a result, any relationship between Amendment 3 and the State's interest in responsible procreation "is so
attenuated as to render the distinction arbitrary or irrational.” Accordingly, the court finds no rational connection
between Amendment 3 and the state's interest in encouraging its citizens to engage in responsible procreation.

2. Optimal Child-Rearing

The State also asserts that prohibiting same-sex couples from marrying "promotes the ideal that children born
within a state-sanctioned marriage will be raised by both a mother and father in a stable family unit." Utah
contends that the "gold standard" for family life is an intact, biological, married family. By providing incentives
for only opposite-sex marriage, Utah asserts that more children will be raised in this ideal setting. The Plaintiffs
dispute the State's argument that children do better when raised by opposite-sex parents than by same-sex parents.
The Plaintiffs claim that the State's position is demeaning not only to children of same-sex parents, but also to
adopted children of opposite-sex parents, children of single parents, and other children living in families that do
not meet the State's "gold standard.” Both parties have cited numerous authorities to support their positions. To
the extent the parties have created a factual dispute about the optimal environment for children, the court cannot
resolve this dispute on motions for summary judgment. But the court need not engage in this debate because the
State's argument is unpersuasive for another reason. Once again, the State fails to demonstrate any rational link
between its prohibition of same-sex marriage and its goal of having more children raised in the family structure
the State wishes to promote.

There is no reason to believe that Amendment 3 has any effect on the choices of couples to have or raise children,
whether they are opposite-sex couples or same-sex couples. The State has presented no evidence that Amendment
3 furthers or restricts the ability of gay men and lesbians to adopt children, to have children through surrogacy or
artificial insemination, or to take care of children that are biologically their own whom they may have had with an
opposite-sex partner. Similarly, the State has presented no evidence that opposite-sex couples will base their
decisions about having children on the ability of same-sex couples to marry. To the extent the State wishes to see
more children in opposite-sex families, its goals are tied to laws concerning adoption and surrogacy, not marriage.

If anything, the State's prohibition of same-sex marriage detracts from the State's goal of promoting optimal
environments for children. The State does not contest the Plaintiffs' assertion that roughly 3,000 children are
currently being raised by same-sex couples in Utah. These children are also worthy of the State's protection, yet
Amendment 3 harms them for the same reasons that the Supreme Court found that DOMA harmed the children of
same-sex couples. Amendment 3 "humiliates thousands of children now being raised by same-sex couples. The
law in question makes it even more difficult for the children to understand the integrity and closeness of their own
family and its concord with other families in their community and in their daily lives." Windsor. Amendment 3
"also brings financial harm to children of same-sex couples,” because it denies the families of these children a
panoply of benefits that the State and the federal government offer to families who are legally wed. Finally, Utah's
prohibition of same-sex marriage further injures the children of both opposite-sex and same-sex couples who



themselves are gay or lesbian, and who will grow up with the knowledge that the State does not believe they are
as capable of creating a family as their heterosexual friends.

3. Proceeding with Caution

The State contends that it has a legitimate interest in proceeding with caution when considering expanding
marriage to encompass same-sex couples. But the State is not able to cite any evidence to justify its fears...The
State can plead an interest in proceeding with caution in almost any setting. If the court were to accept the State's
argument here, it would turn the rational basis analysis into a toothless and perfunctory review.

4. Preserving the Traditional Definition of Marriage

As noted in the court's discussion of fundamental rights, the State argues that preserving the traditional definition
of marriage is itself a legitimate state interest. But tradition alone cannot form a rational basis for a law.

The traditional view of marriage has in the past included certain views about race and gender roles that were
insufficient to uphold laws based on these views. Although the State did not directly present an argument based
on religious freedom, the court notes that its decision does not mandate any change for religious institutions,
which may continue to express their own moral viewpoints and define their own traditions about marriage. If
anything, the recognition of same-sex marriage expands religious freedom because some churches that have
congregations in Utah desire to perform same-sex wedding ceremonies but are currently unable to do so... By
recognizing the right to marry a partner of the same sex, the State allows these groups the freedom to practice
their religious beliefs without mandating that other groups must adopt similar practices.

CONCLUSION

Rather than protecting or supporting the families of opposite-sex couples, Amendment 3 perpetuates inequality by
holding that the families and relationships of same-sex couples are not now, nor ever will be, worthy of
recognition. Amendment 3 does not thereby elevate the status of opposite-sex marriage; it merely demeans the
dignity of same-sex couples. And while the State cites an interest in protecting traditional marriage, it protects that
interest by denying one of the most traditional aspects of marriage to thousands of its citizens: the right to form a
family that is strengthened by a partnership based on love, intimacy, and shared responsibilities. The Plaintiffs'
desire to publicly declare their vows of commitment and support to each other is a testament to the strength of
marriage in society, not a sign that, by opening its doors to all individuals, it is in danger of collapse.

The State of Utah has provided no evidence that opposite-sex marriage will be affected in any way by same-sex
marriage. In the absence of such evidence, the State's unsupported fears and speculations are insufficient to justify
the State's refusal to dignify the family relationships of its gay and lesbian citizens. Moreover, the Constitution
protects the Plaintiffs' fundamental rights, which include the right to marry and the right to have that marriage
recognized by their government. These rights would be meaningless if the Constitution did not also prevent the
government from interfering with the intensely personal choices an individual makes when that person decides to
make a solemn commitment to another human being. The Constitution therefore protects the choice of one's
partner for all citizens, regardless of their sexual identity.



