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We granted review in this case to determine whether plaintiff has stated a cause of
action against his physician and other defendants for using his cells in potentially
lucrative medical research without his permission. Plaintiff alleges that his physician
failed to disclose preexisting research and economic interests in the cells before
obtaining consent to the medical procedures by which they were extracted. The
superior court sustained all defendants' demurrers to the third amended complaint, and
the Court of Appeal reversed. We hold that the complaint states a cause of action for
breach of the physician's disclosure obligations, but not for conversion....

The plaintiff is John Moore (Moore), who underwent treatment for hairy-cell
leukemia at the Medical Center of the University of California at Los Angeles (UCLA
Medical Center)....

Moore first visited UCLA Medical Center on October 5, 1976, shortly after he learned
that he had hairy-cell leukemia. After hospitalizing Moore and "withdr[awing]
extensive amounts of blood, bone marrow aspirate, and other bodily substances,"
Golde confirmed that diagnosis. At this time all defendants, including Golde, were
aware that "certain blood products and blood components were of great value in a
number of commercial and scientific efforts™ and that access to a patient whose blood
contained these substances would provide "competitive, commercial, and scientific
advantages."

On October 8, 1976, Golde recommended that Moore's spleen be removed. Golde
informed Moore "that he had reason to fear for his life, and that the proposed
splenectomy operation . . . was necessary to slow down the progress of his disease."
Based upon Golde's representations, Moore signed a written consent form authorizing
the splenectomy.

Before the operation, Golde and Quan "formed the intent and made arrangements to
obtain portions of [Moore's] spleen following its removal" and to take them to a
separate research unit. Golde gave written instructions to this effect on October 18 and
19, 1976. These research activities "were not intended to have . . . any relation to
[Moore's] medical . . . care." However, neither Golde nor Quan informed Moore of
their plans to conduct this research or requested his permission....



Moore returned to the UCLA Medical Center several times between November 1976
and September 1983. He did so at Golde's direction and based upon representations
"that such visits were necessary and required for his health and well-being, and based
upon the trust inherent in and by virtue of the physician-patient relationship ... ." On
each of these visits Golde withdrew additional samples of *blood, blood serum, skin,
bone marrow aspirate, and sperm." On each occasion Moore travelled to the UCLA
Medical Center from his home in Seattle because he had been told that the procedures
were to be performed only there and only under Golde's direction....

Sometime before August 1979, Golde established a cell line from Moore's T-
lymphocytes. On January 30, 1981, the Regents applied for a patent on the cell line,
listing Golde and Quan as inventors. "[B]y virtue of an established policy . . ., [the]
Regents, Golde, and Quan would share in any royalties or profits . . . arising out of
[the] patent.” The patent issued on March 20, 1984, naming Golde and Quan as the
inventors of the cell line and the Regents as the assignee of the patent.

The Regent's patent also covers various methods for using the cell line to produce
lymphokines. Moore admits in his complaint that “the true clinical potential of each of
the lymphokines . . . [is] difficult to predict, [but] . . . competing commercial firms in
these relevant fields have published reports in biotechnology industry periodicals
predicting a potential market of approximately $ 3.01 Billion Dollars by the year 1990
for a whole range of [such lymphokines] ... ."

With the Regents' assistance, Golde negotiated agreements for commercial
development of the cell line and products to be derived from it. Under an agreement
with Genetics Institute, Golde "became a paid consultant™ and "acquired the rights to
75,000 shares of common stock." Genetics Institute also agreed to pay Golde and the
Regents "at least $ 330,000 over three years, including a pro-rata share of [Golde's]
salary and fringe benefits, in exchange for . . . exclusive access to the materials and
research performed" on the cell line and products derived from it. On June 4, 1982,
Sandoz "was added to the agreement," and compensation payable to Golde and the
Regents was increased by $ 110,000. "[T]hroughout this period, . . . Quan spent as
much as 70 [percent] of her time working for [the] Regents on research” related to the
cell line...."

Moore repeatedly alleges that Golde failed to disclose the extent of his research and
economic interests in Moore's cells before obtaining consent to the medical
procedures by which the cells were extracted. These allegations, in our view, state a
cause of action against Golde for invading a legally protected interest of his patient.
This cause of action can properly be characterized either as the breach of a fiduciary
duty to disclose facts material to the patient's consent or, alternatively, as the



performance of medical procedures without first having obtained the patient's
informed consent.

Our analysis begins with three well-established principles. First, "a person of adult
years and in sound mind has the right, in the exercise of control over his own body, to
determine whether or not to submit to lawful medical treatment.” (Cobbs v.

Grant (1972)) Second, "the patient's consent to treatment, to be effective, must be an
informed consent.” (Cobbs v. Grant) Third, in soliciting the patient's consent, a
physician has a fiduciary duty to disclose all information material to the patient's
decision....

These principles lead to the following conclusions: (1) a physician must disclose
personal interests unrelated to the patient's health, whether research or economic, that
may affect the physician's professional judgment; and (2) a physician's failure to
disclose such interests may give rise to a cause of action for performing medical
procedures without informed consent or breach of fiduciary duty.

To be sure, questions about the validity of a patient's consent to a procedure typically
arise when the patient alleges that the physician failed to disclose medical risks, as in
malpractice cases, and not when the patient alleges that the physician had a personal
interest, as in this case. The concept of informed consent, however, is broad enough to
encompass the latter. "The scope of the physician's communication to the patient . . .
must be measured by the patient's need, and that need is whatever information is
material to the decision.” (Cobbs v. Grant)

Indeed, the law already recognizes that a reasonable patient would want to know
whether a physician has an economic interest that might affect the physician's
professional judgment. As the Court of Appeal has said, "[c]ertainly a sick patient
deserves to be free of any reasonable suspicion that his doctor's judgment is
influenced by a profit motive." (Magan Medical Clinic v. Cal. State Bd. of Medical
Examiners (1967) The desire to protect patients from possible conflicts of interest has
also motivated legislative enactments. Among these is Business and Professions Code
section 654.2. Under that section, a physician may not charge a patient on behalf of,
or refer a patient to, any organization in which the physician has a "significant
beneficial interest, unless [the physician] first discloses in writing to the patient, that
there is such an interest and advises the patient that the patient may choose any
organization for the purposes of obtaining the services ordered or requested by [the
physician]." Similarly, under Health and Safety Code section 24173, a physician who
plans to conduct a medical experiment on a patient must, among other things, inform
the patient of "[t]he name of the sponsor or funding source, if any, . . . and the
organization, if any, under whose general aegis the experiment is being conducted."
(Health & Saf. Code, § 24173, subd. (c)(9).)



It is important to note that no law prohibits a physician from conducting research in
the same area in which he practices. Progress in medicine often depends upon
physicians, such as those practicing at the university hospital where Moore received
treatment, who conduct research while caring for their patients.

Yet a physician who treats a patient in whom he also has a research interest has
potentially conflicting loyalties. This is because medical treatment decisions are made
on the basis of proportionality -- weighing the benefits to the patient against the risks
to the patient. As another court has said, “the determination as to whether the burdens
of treatment are worth enduring for any individual patient depends upon the facts
unique in each case," and "the patient's interests and desires are the key ingredients of
the decision-making process.” (Barber v. Superior Court (1983).) A physician who
adds his own research interests to this balance may be tempted to order a scientifically
useful procedure or test that offers marginal, or no, benefits to the patient. The
possibility that an interest extraneous to the patient's health has affected the
physician's judgment is something that a reasonable patient would want to know in
deciding whether to consent to a proposed course of treatment. It is material to the
patient's decision and, thus, a prerequisite to informed consent.

Golde argues that the scientific use of cells that have already been removed cannot
possibly affect the patient's medical interests. The argument is correct in one instance
but not in another. If a physician has no plans to conduct research on a patient's cells
at the time he recommends the medical procedure by which they are taken, then the
patient's medical interests have not been impaired. In that instance the argument is
correct. On the other hand, a physician who does have a preexisting research interest
might, consciously or unconsciously, take that into consideration in recommending
the procedure. In that instance the argument is incorrect: the physician's extraneous
motivation may affect his judgment and is, thus, material to the patient's consent.

We acknowledge that there is a competing consideration. To require disclosure of
research and economic interests may corrupt the patient's own judgment by distracting
him from the requirements of his health. But California law does not grant physicians
unlimited discretion to decide what to disclose. Instead, "it is the prerogative of the
patient, not the physician, to determine for himself the direction in which he believes
his interests lie." (Cobbs v. Grant) "Unlimited discretion in the physician is
irreconcilable with the basic right of the patient to make the ultimate informed
decision...."

Accordingly, we hold that a physician who is seeking a patient's consent for a medical
procedure must, in order to satisfy his fiduciary duty and to obtain the patient's
informed consent, disclose personal interests unrelated to the patient's health, whether
research or economic, that may affect his medical judgment....



Since Moore clearly did not expect to retain possession of his cells following their
removal, to sue for their conversion he must have retained an ownership interest in
them. But there are several reasons to doubt that he did retain any such interest. First,
no reported judicial decision supports Moore's claim, either directly or by close
analogy. Second, California statutory law drastically limits any continuing interest of
a patient in excised cells. Third, the subject matters of the Regents' patent -- the
patented cell line and the products derived from it -- cannot be Moore's property.

Lacking direct authority for importing the law of conversion into this context, Moore
relies, as did the Court of Appeal, primarily on decisions addressing privacy rights.
One line of cases involves unwanted publicity. (Lugosi v. Universal

Pictures(1979); Motschenbacher v. R. J. Reynolds Tobacco Company (1974)) These
opinions hold that every person has a proprietary interest in his own likeness and that
unauthorized, business use of a likeness is redressible as a tort. But in neither opinion
did the authoring court expressly base its holding on property law. Each court stated,
following Prosser, that it was "pointless™ to debate the proper characterization of the
proprietary interest in a likeness. For purposes of determining whether the tort of
conversion lies, however, the characterization of the right in question is far from
pointless. Only property can be converted.

Not only are the wrongful-publicity cases irrelevant to the issue of conversion, but the
analogy to them seriously misconceives the nature of the genetic materials and
research involved in this case. Moore, adopting the analogy originally advanced by
the Court of Appeal, argues that "[i]f the courts have found a sufficient proprietary
interest in one's persona, how could one not have a right in one's own genetic material,
something far more profoundly the essence of one's human unigueness than a name or
a face?" However, as the defendants' patent makes clear -- and the complaint, too, if
read with an understanding of the scientific terms which it has borrowed from the
patent -- the goal and result of defendants' efforts has been to manufacture
lymphokines. Lymphokines, unlike a name or a face, have the same molecular
structure in every human being and the same, important functions in every human
being's immune system. Moreover, the particular genetic material which is
responsible for the natural production of lymphokines, and which defendants use to
manufacture lymphokines in the laboratory, is also the same in every person; it is no
more unique to Moore than the number of vertebrae in the spine or the chemical
formula of hemoglobin....



	Abridged by Instructor, Abridgements not noted.
	Moore v. Regents of the University of California 271 Cal.Rptr. 146 (1991) Supreme Court of California

