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The distinct concepts of antitrust injury and dassbave become hopelessly crossed in
Robinson-Patman cases as a result of the Suprem’sCeffort to reconcile consumer injury
with the goals of the Robinson-Patman ActlinTruett Payne Co. v. Chrysler Motors Corp.?
This confusion is truly unfortunate because thecepits of antitrust injury and damages are
analytically distinct. Antitrust injury requiredhdt the same aspect of the exclusionary or
predatory act that supports the antitrust liabildkaim, also reduce consumer welfare by
potentially raising prices or reducing incentives fechnological change, and further cause the
plaintiff to lose profits. In contrast, “damagesgfers only to the amount of the lost profits
suffered by the plaintiff as a result of the ex@uary conduct generally.

Others have written persuasively concerning thésgoiathe Robinson Patman Atgnd
it is not our intention to add to this literaturRather, we address one particular fallout from the
Court’s J. Truett Payne decision—one that has more practical ramificatidos antitrust
practitioners and damage expertd: Truett Payne not only confused the concepts of antitrust
injury and damages; in the process, the Court sésdorth guiding principles for the damage
calculation in secondary line, private plaintiff ieson-Patman caseshat causepain for
antitrust practitioners and damage experts aliker antitrust practitioners (and particularly for
plaintiff's counsel),J. Truett Payne took what used to be a sometimes-complicated issale
regarding theamount of damages, and converted it into a questioantitrust standing—and,
thus, a potential basis for summary adjudicatibor damages expert}, Truett Payne creates a
daunting challenge, requiring a complex analyticahstruct necessitating a mixture of high
quality information about demand conditions at salvkvels in a vertical chain of production
and distribution. Below we explain what the judlaiequirements of proof presently appear to
be, and we outline the direction for a damage ndlogy that can meet this standard.

A. J. Truett Payne: The Source of the Pain.

2451 U.S. 557 (1981).

% See eg., Herbert Hovenkauplhe Robinson-Patman Act and Competition: Unfinished Business, 68 ANTITRUST

L.J. 125 (2000); Ward BowmaiRestraint of Trade by the Supreme Court: The Utah Pie Case, 77 Yale L.J. 70
(1967); Richard Posner,HE ROBINSON PATMAN ACT, AMERICAN ENTERPRISEINST. (1976); THE ROBINSON-

PATMAN ACT; LAW AND POLICY; VOLUME |, ABA ANTITRUST SECTION MONOGRAPH4 (1980).

* Hereafter, when we refer to a Robinson-Patman, seseestrict ourselves to secondary line casesestablish a
secondary line violation of Section 2(a) of the Rsbn-Patman Act, the following elements must beven: (1) a
price difference; (2) for a commodity of like graaled quality; (3) in commerce in the United Staf{é$;sold by the
same seller; (5) to two or more customers in coitipet and (6) injury to competition. Each of tleeslements is
the subject of extensive case law analysis thaei@nd the scope of this paper. The focus of oguiry begins
once these elements have been proven in the fflasinfirima facie case and the plaintiff must satisfy the
requirements of Section 4 of the Clayton Act.
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In J. Truett Payne v. Chrysler Motors Corp., the Court confronted issues at the
intersection of Section 4 of the Clayton Act and #ims of Robinson-Patman Act. Clayton Act
Section 4 requires that a private plaintiff proféatidence that he was “injured in his business or
property by reason of anything forbidden in theitargt laws....® The language “injury to
business or property” means that the plaintiff mraisfer some damade The words “by reason
of anything forbidden in the antitrust laws” givese to the antitrust injury requireméehtTo
fully appreciate the complexity of the issues beftire Court in). Truett Payne, it is necessary
to have some historical background about the ewwmlubf Section 4’s “antitrust injury”
requirement, and the rather unique history andqeemf the Robinson-Patman Act.

1. Antitrust Injury Takes Center Stage.

Antitrust injury became a requirement for everyvate plaintiff bringing an antitrust
action in 1977 when the Supreme Court renderedptsion in Brunswick Corp. v. Pueblo
Bowl-O-Mat, Inc.2  Brunswick involved the attempted acquisition of bowling weby
Brunswick, which up to that point in time was prithaa manufacturer of bowling equipment.
In a seven-year period, Brunswick acquired 222 bayvtenters making it the largest bowling
center operator in the country. The plaintiffsegld that, because of acquisitions in three
markets (Pueblo, Colo., Poughkeepsie, N.Y., ancarRas, N.J) they were injured. The
plaintiff's theory of damages was that, had Brumswmot made acquisitions in these markets,
the acquired bowling centers would have gone oltusiness. As a result, in the world absent
the merger, plaintiffs would have been able to gkahigher prices or sell more bowling
services. The Third Circuit approved this damdgsoty because the damages were “causally
linked” to the merger. Indeed, “but for” the mergéhe plaintiffs would have been more
profitable®

The Supreme Court disagreed with a standard basedwsation alone, stating that the
Third Circuit holding improperly “divorces antitrusecovery from the purposes of the antitrust

laws.”® According to the Court, the plaintiffs damagesres not linked to “the reason the

®15 U.S.C. § 15(a).
¢ Zenith Radio Corp. v. Hazeltine Research, Inc5 BSS. 100, 114 n.9 (1969).

" Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 4298J477 (1977); Blue Shield v. McCready, 457 U.5,482-
84 (1982).

8429 U.S. 477 (1977).
°|d. at 487.
10L‘_
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merger was condemned,” but only to the mergerfitelThe merger violated the antitrust laws
because it increased concentration. But the ffigsnrdamages were not a result of the increased
concentration. Put differently, the conduct prdsmi by the antitrust laws was to increase
concentration and reduce competition, but the condausing damage to the plaintiff was the
preservation of competition by preventing the exicompeting bowling alleys from the market.
The Court held that causation was not enough; éneesconduct that harms competition must
also cause the damages. The Court expressedaitem with now famous language that a
plaintiff must prove “antitrust injury, which is teay injury of the type the antitrust laws were
intended to prevent and that flows from that whitdkes defendants’ acts unlawful.”

Brunswick substantially transformed antitrust jurisprudené&evailing law in 1977 did
not require antitrust plaintiffs to demonstrate edhan liability and some damagd®és. In
subsequent cases, a broad consensus emerged ¢tiah Seof the Clayton Act requires that a
private plaintiff in an antitrust action show batfjury to itself, and injury to consumers arising
from the same conduct; a broad showing of causasoinsufficient®* A “reduction in
competition” refers to changes in market structurenarket conduct that harm consuntérs.

A recent Ninth Circuit case demonstrates just hawthis trend has gone, and is very
explicit that, at least in non-Robinson-Patman sasatitrust injury and causation are distinct
concepts. IrPool Water Products v. Olin Corp.,*® the plaintiffs claimed that Olin was engaged
in a variety of anticompetitive activities whosepatt was to decrease the plaintiff's prices and
market sharé® The Ninth Circuit, upholding summary judgmentichenat “[a]ll that plaintiffs

have claimed is that their alleged injuries aresedly linked to defendants’ illegal activities.

4.

12 see Radiant Burners, Inc. v. People’s Gas Light & Cdle., 364 U.S. 656, 659 (1961). This history islwel
articulated in Jonathan M. Jacobson and Tracy Gheenty-one Years of Antitrust Injury: Down the Alley with
Brunswick v. Pueblo Bowl-O-Mat, 66 ANTITRUSTL.J. 273 (1998).

13 see Atlantic Richfield Co. v. U.S. Petroleum, Inc., 485S. 328, 334 (1990) (“A plaintiff can recover pii the
loss stems from a competition-reducing aspectfecebdf the defendant’s behavior.”).

14 Reiter v. Sontone Corp., 442 U.S. 330, 343 (19A@)ding that Congress designed the Sherman Act as
“consumer welfare prescription”); Full Draw Prodiocis v. Easton Sports, Inc., 182 F.3d 745, 7490 0t. 1999)
(“the injury should reflect the anticompetitive &t ... made possible by the violation”); Rebel Od., Inc. v.
Atlantic Richfield Co., 51 F.3d 1421, 1433 (9th .iP95) (“An act is deemed anticompetitive ... witdmarms both
allocative efficiency and raises the prices of goallove competitive levels or diminishes their ifud).

15258 F.3d 1024 (9th Cir. 2001).
18 1d. at 1035.
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That is not enough to maintain a private antitactton.”™ It is “not enough to show that one’s
injury was caused by illegal behavior,” what isuiqd is that damages are caused by the same
conduct that reduces competitibh. Because the conduct that drove prices down harmed
plaintiffs, but did not harm consumers, the cowtdhthat antitrust injury was not present—
causation is not equivalent to antitrust injdty.

The distinct principles of damage to the plain@fid antitrust injury are capable of
coherent distinction in non-Robinson-Patman cagesthese. But, what does “antitrust injury”
mean in the context of a Robinson-Patman case®@ciBirimporting the antitrust injury concept
from Sherman Act and Section 7 Clayton Act casesldveequire that a Robinson-Patman
plaintiff demonstrate that its damages result frine same aspect of price discrimination that
harms consumers. But, as shown below, simply mpgrtiver the concept of antitrust injury
conflicts with the prevailing precedent concernihg goals of the Robinson-Patman Act.

2. The Unique History of the Robinson-Patman.Act

The Robinson-Patman Act was passed in 1936 to elbsg was perceived as a major
loophole in the original Clayton Act's prohibitioon price discrimination. The original
Section 2 of the Clayton Act exempted quantity dists®® The revolution in distribution and
retailing that occurred in the 1920s and 1930s geeto a conflict between the large chains and
the mass of traditional small retailers. The peex monopoly power of the large chains,
whether real or imagined, gave rise to politicaté&s that resulted in the Robinson-Patman Act
that amended Section 2 of the Clayton Act. Thevids introduced in the wake of the FTC’s
investigation of the chain stor&sand FTC witnesses played a prominent role in cessjonal
hearings. Much of the original leverage for thdl bame from the Wholesale Grocers’
Associatior?> Contrary to our perception of the Robinson-PatrAan today, the pro-small
business focus of the Act was not inconsistent with evolving goals of antitrust laws at the

time 23

71d. at 1033.

181d. at 1034.

19 Id.

20 seeeg., National Biscuit Co. v. FTC, 299 F. 733 (2d Cir229.

2LETC, Final Report on the Chain Store Investigat®nDoc. No. 4, 72Cong., ' Sess., 96-97 (1935).

22 Earl W. Kintner 4, FE LEGISLATIVE HISTORY OF THEFEDERAL ANTITRUST LAWS AND RELATED STATUES, 2895
(1980).

2 gee Gerard Dumenil, Mark Glick and Dominique Levihe History of the Antitrust Laws as Economic History,
52 ANTITRUST BuLL. 373 (1997). Herbert Hovenkaup makes this saniet o a recent and thoughtful paper.
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Jurist$* and legal scholaf3alike (both before and aftér Truett Payne) have recognized
again and again that, unlike the other antitruagtusts, the Robinson-Patman Act's aim is to
protect smaller competitors from price discriminatiand not to protect consumers or maximize
consumer welfare in general. The legislative ljstof the Robinson-Patman Act reveals an
attempt to restrict price discrimination to spec#gnumerated exemptions as a way of protecting
small firms from the competitive advantages of ésargompetitors that can wield monopsony
power. In other words, the approach taken by tha&ftets was not to eliminate price
discrimination altogether, but to limit price disnmation to primarily two specific situations
embodied in the legislative defenses: (1) meetingpetition, and (2) cost justified price
differentials.

When the revolution in antitrust ushered inByyinswick occurred, the Robinson-Patman
Act could have been brought into conformance siniplyrequiring a showing of monopsony
power (buyer power) that potentially could forcecps below competitive levels and harm
consumer welfare. J. Truett Payne did not address this issue, but the Supreme GCaidrt

consider and reject this approach two years lineFalls City Industries v. Vanco Beverage.?®

Herbert HovenkaupThe Robinson-Patman Act and Competition: Unfinished Business 68 ANTITRUST L.J. 125
(2000).

% Boise Cascade Corp. v. FTC, 837 F.2d 1127, 1153(5%. Cir. 1988) (Mikva, J., dissenting) (critigig the
majority for “inject[ling] Sherman and Clayton Acbdrine into the distinct jurisprudence of Robindetman’s
secondary-line cases”; “At bottom, today’s decisiefuses to recognize the inherent tension betwseRobinson-
Patman Act and the rest of antitrust law.”); J.Be$er, Inc. v. Serv-A-Portion, Inc., 909 F.2d 15%32-33, 1535
(3d. Cir. 1990) (relying on Conference Report tmalade that statutory language “to injure, destmyprevent
competitionwith any person” was added to indicate that the Robinson-Patmain drdike other antitrust statutes,
was aimed at protecting competitors; stating thatformer Section 2 of the Clayton Act was “tootriesve, in
requiring a showing of general injury to compettigonditions in the line of commerce concerned; rea the
more immediately important concern is the injurytiie competitor victimized by the discriminatiorgupting S.
Rep. No. 1502, 74th Cong. 2d Sess. 4 (1936)); $tatute and its accompanying legislative history compel a
holding that evidence of injury to a competitor nsafisfy the component of competitive injury neeeggo show a
violation of the Robinson-Patman Act.” ;card Monahan’s Marine, Inc. v. Boston Whaler, Inc., §68d 525, 529
(1st Cir. 1979) (Breyer, J.); Rebel Oil Co. v. Aile Richfield Co., 51 F.3d 1421, 1446 n.18 (9thr. i995);
Chroma Lighting v. GTE Products Corp., 111 F.3d,68856-67 (9th Cir. 1997) (“proof of injury to a coetitor,
and that the inference of competitive injury thases from proof of injury to a competitor may o rebutted by
evidence that competition was not adversely aft€gte

% |, Sullivan, HANDBOOK OF THELAW OF ANTITRUST 694 (1977) (“Robinson-Patman . . . secondary lemes lack
any requirement that injury be shown to competistreicture or process; they rely instead on injaryparticular
firms in the market . . . . There is warrant i thistory of the statute for construing it so ahd tourts have
regularly done so.” (footnote omitted).); Herberbudnkaup, The Robinson-Patman Act and Competition:
Unfinished Business68 ANTITRUST L.J. 125 (2000); Ward Bowman, “Restraint of Tradethe Supreme Court:
The Utah Pie Cask77 Yale Law J. 70 (1967); Richard Posner, ThdiRson Patman ActAmerican Enterprise
Inst. (1976); The Robinson-Patman Acaw and PolicyVolume |, ABA Antitrust Section Monograph 4 (1980

% 460 U.S. 428 (1983).
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Falls City rejected the defendant’s theory that “the Mortait 8ile [that competitive injury can
be inferred from disparate pricing] should be aggplionly in cases involving ‘large buyer
preference or seller predatiorf”” Instead, the Supreme Court held that large bpyerer was
not required to demonstrate competitive injtfty.

Separate development of the antitrust injury doetrand judicial consensus on the goals
of the Robinson-Patman Act, inevitably left opere thuestion of how the antitrust injury
requirement would be applied to a private plairttifiinging a Robinson-Patman case. This was
the issue addressed squarely by the Supreme ®aliTriuett Payne.?®

3. J. Truett Payne's Attempt toReconcile Antitrust Injury and the Unique

Goals of Robinson-Patman.

With this backdropJ. Truett Payne arrived at the Supreme Court. While numerous
antitrust cases had held that injury to a competiahout injury to competition itself was
insufficient, Robinson-Patman cases were a conspgexception to that otherwise general rule.
But that was about to change (or was it?).

J. Truett Payne involved allegations by a Chrysler-Plymouth dedlerBirmingham,
Alabama that Chrysler's sales incentive progranmsatul of Robinson-Patman’s prohibition
against price discrimination. The jury found irvda of the plaintiff and awarded damages
calculated at “the amount of the price differencaltiplied by the number of petitioner’s
purchases”—the so-called “automatic damages thE8ry.The Fifth Circuit rejected the
approach and reversed the jury verdict on the giewf lack of antitrust injury.

On appeal to the Supreme Court, the plaintiff cotel that, once price discrimination
was demonstrated, no further showing was requimedemonstrate antitrust injury. Thus, the
Court was faced squarely with the issue of whetliéerent rules applied to Robinson-Patman
cases because of its unique history. The Couenegily answered that question in the negative,
but, upon closer examination, adopted a slightlieBnt standard for antitrust injury that leaves

one wondering whether the rules really are the same

271d. at 436 (citation omitted).
28

Id.
#9451 U.S. 557 (1981).
30451 U.S. at 560.
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The Court opened its analysis by stating that ‘{ajecision here is virtually governed by
our reasoning in Brunswick Corp. v. Pueblo Bowl-@tMnc.”®* The Court then held that the
same antitrust injury requirement that holds for otla@titrust cases applies to Robinson-Patman
cases as wéfl. Rather than face the historical difference irbiRson-Patman jurisprudence
head on, however, the Court subtly limited its abée term “antitrust injury” to mean simply
that damages must baused by the discriminatior®

This shift in position sidestepped the problem g@iaing “antitrust injury” with the
historical goals of Robinson-Patman, but, in thecpss, created yet another quirk in Robinson-
Patman jurisprudence that becomes the source @athdor antitrust practitioners and damages
experts in such cases. The Court seemingly Igstt sif the unique history and purpose of the
Robinson-Patman Act and, rather than simply ackedgihg this unique history, blurred the line
between damages and antitrust injury. The tratilicconcept of “antitrust injury” involves
matching thespecific aspect of the anticompetitive conduct that redwmespetition with the
direct proximate cause of the plaintiff's injuryn contrast, the “antitrust injury” concept utilte
by the Court inJ. Truett Payne, is arguably more general—requiring only that ghaintiff's
injury result from the price discrimination, nofathit also harm consumet. This is the very
position rejected imBrunswick.

B. The Effects of the Payne: Implications of J. True®ayne for Damage Analysis.

While allowing the plaintiff inJ. Truett Payne to survive another day and attempt to
prove the actual damages suffered as a resuledltbgedly discriminatory sales incentives, the
Court’s focus on general causation had two, perbapgended, consequences for all subsequent
Robinson-Patman plaintiffs and their damage expefsst, it raised the issue of the proper
calculation of damages to prominence by linkingpithe standing issue of antitrust injury. By
so doing it, perhaps inadvertently, converted auasthat had previously been subject to the
lenient proof rules applicable to tlaenount of damage, into an issue afftitrust standing, not
only subject to a harsher standard of proof, bsb alne subject to summary adjudication.

Second, it made it clear that correct damage aisalgguires that the plaintiff directly prove the

31 d. at 562.

32 Id.

#d. at 562-67.
3 1d. at 567.
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amount of additional profits it would actually hanede absent the discrimination. In so doing,
it also rejected out-of-hand the automatic damhbgert.

1. Elevating the Damage Calculation to a Standingelssu

By labeling general causation of damages “antitmjstry,” J. Truett Payne raised the
hurdle that a plaintiff must meet in its damageecadypically, the standards for proving the
“fact” of injury and the threshold for demonstratithe “amount” of damages are different. To
establish the existence of damages, a plaintifftrpt®/e with “reasonable certainty” proximate
cause between the alleged violation and a losgdaffte by the plaintiff. Section 352 of the
Restatement, Contracts (Second) 1981, statesrfitjas are not recoverable for loss beyond an
amount that the evidence permits to be establislitr easonable certainty.”>®

The rule of reasonable certainty generally apple®eshe fact of damage, but not its
amount® A lower standard of proof is applied to the antonitdamages. IBigelow v. RKO
Radio Pictures®’ the Supreme Court distinguished between the stdsdfor proving the
existence of damages and its quantification stahag“[d]ifficulty of ascertainment is no longer
confused with the right of recovery.” Earlier, tBapreme Court had held similarly 8ory
Parchment Co. v. Paterson Parchment Paper Co.*® In that case, the Court held that “[t]he rule
that damages, if uncertain, cannot be recovergaieso their nature, and not to their extent. If
the existence of some damage is certain, theliatthe extent of such damage is uncertain does
not prevent recovery®® Most circuit courts have followed this approachs the Fifth Circuit

stated inPierce v. Ramsey Winch Co.,**

[h]aving found evidence sufficient to sustain foey’s
verdict as to the fact of damages, we now evaluateer a relaxed standard, the evidence
supporting the award [to the plaintiff].”

Thanks tal. Truett Payne, the rule is otherwise in a private Robinson-Patiwase. As a
practical matter, in a Robinson-Patman case, thigludistinction between fact and amount of

damages is not operable. If a plaintiff fails stadlish any of the steps in the analysis of pr@vin

% RESTATEMENT(SECOND), CONTRACTSS 352(1981)(emphasis added).
36 See Alpine Indus. Inc. v. Gohl, 637 P.2d 998.

37327 U.S. 251, 267 (1946).

%8282 U.S. 555, 556 (1931).

39 Story Parchment, 282 U.S. at 558ee also Eastman Kodak Co. v. Southern Photo Materials £48,U.S. 359,
379 (1927) (“a defendant whose wrongful conduct fremslered difficult the ascertainment of the predamages
suffered by the plaintiff, is not entitled to corapl that they cannot be measured with the sametreessc and
precision as would otherwise be possible”) (quotimgen Thread Co. v. Shaw, 9 F.2d 17, 19 (1st T925)).

40753 F.2d 416, 438 (5th Cir. 1985).
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damages caused by the price discrimination, thendieint appears to be free to ask that the case
be dismissed, not for lack of a proper damage armglj.e., failure to prove theemount of
damage), but rather on standing grounds, failure to proveantitrust injury). This is because
any failure to show damages other than througtctidentification of lost customers or through
difficult economic analysis, is tantamount to alue to show injury caused by the price
discrimination, the definition of antitrust injuny J. Truett Payne.

2. Calculating Damages Afteér Truett Payne.

J. Truett Payne also made clear that direct evidence of damagesgisired to establish
both antitrust injury and damages. The focus enctusal link between price discrimination and
damages allowed the Court to reject the automaincadje theory, because such damages would
not be “awarded on the basis of plaintiff's estienatf sales it could have made absent the
violation.”* To establish a reliable damage estimate, a fflaireeded to adduce direct proof
that the “favored” competitor lowered his pricedahat the reduced price caused the plaintiff
either to lose sales or to lose profits by meetimg favored competitor's lower price. The
Supreme Court expressed the standard as follows:

If the favored purchaser has lowered his retategrior example,
the disfavored purchaser will lose sales to theerexit does not
match that lower price. Similarly, if the disfaedr purchaser
matches the lower price, it will lose profits. Bese petitioner has
not shown that the favored purchasers have lowtrent retail
price, petitioner is arguably foreclosed from shwmogvihat it lost
either sales or profit&.

Subsequent lower court decisions have reaffirmeddédamage calculation standard set
forth in J. Truett Payne. In the same year that tleTruett Payne case issued, then Circuit Judge
Stephen Breyer authored an opinionAlien Pen Co. v. Springfield Photo Mount Co.** Judge
Breyer held that the plaintiff in a Robinson-Patntase cannot get to a jury where there is “no
evidence that specifically shows or even tendsiawsthat any competitor drew either profits or

sales away from [the plaintiff['* Likewise, inWorld of Seep, Inc. v. LA-Z-Boy Chair Co.,** the

“1|d. at 450.

2 ). Truett Payne, 451 U.S. at 449-50, n.4.
43653 F.2d 17 (1st Cir. 1981).

*|d. at 22.

5756 F.2d 1467, 1480 (10th Cir. 1985).
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Tenth Circuit dismissed a Robinson-Patman claindihgl that a private plaintiff “must show
that this [price] disadvantage adversely affectad hbility to compete with favored
competitors,” and that “[sjuch a showing may be enag proof that the illegal discrimination
permitted a favored purchaser to lower its prices @duce a plaintiff's sales or profit&”

In J. Truett Payne, four justices were ready to declare outright fbat sales due to the
price discrimination was required for antitrustuinyj and damages. The Court apparently
compromised in footnote 4 by leaving the possipibpen that antitrust injury and damages
could be shown by demonstrating that “fewer fundailable with which to advertise, make
capital expenditures and the like” may also be &enae for demonstrating injury and
damage$’ Thus, direct evidence that:

1. The favored distributor passed on some or all of the lower input price to
customers and the nonfavored distributor lost customers to the favored distributor
asaresult; or
2. the nonfavored distributor lost customers to the favored distributor due to
lack of advertising or capital expenditure which were inadequate because of the
price discrimination,
would be sufficient to establish antitrust injurivloreover, in either scenario, the profit margin
on the lost sales would constitute the damages.

But, the necessary proof is more easily articuldbenh it is adduced. Adducing direct
evidence to establish damages in the complex cbofarost antitrust cases presents a daunting
challenge. If the plaintiff can show that (1) tfla@ored distributor passed on the discriminatory
discount and (2) as a result, siphoned off custerftem the disfavored distributor, then antitrust

injury is demonstrated. Since antitrust injuryairRobinson-Patman case means “causation,” in

% |d. at 1480. Many other courts have held similarge e.g., Olympia Co., Inc. v. Celotex Corp., 597 F. Supp
285, 291 (E.D. La. 1984) (requiring that the pl@irdemonstrate “the likelihood that Olympia lostlas or profits
because Celotex extended discriminatory pricestémdard, as required by law for Olympia to prewail its
claims”); Richard Short QOil Co., Inc. v. Texaco In¢99 F.2d 415, 421 (8th Cir. 1986) (upholdingedied verdict
because “[n]o evidence was presented at trial $tairt actually lost sales to any competing Texdetion as a
result of the difference in prices; nor was theng avidence that Short ever lowered its prices decreased its
profits in order to compete with any lower price d&yrexaco dealer”); Stelwagon Manuf. Co. v. TarRaofing
Sys, Inc., 63 F.3d 1267, 1276 (3rd Cir. 1995) (fgdthat plaintiff failed to satisfy the elementsSection 4 of the
Clayton Act because plaintiff “failed to offer amppcumentary evidence as to the effect of the digngtion on
resale prices, it also failed to identify a singet sale”); Coastal Fuels of Puerto Rico v. Cae#nib Petroleum
Corp., 79 F.3d 182, 194 (1st Cir. 1996) (holdingttplaintiff is “required to show that, as a resflfdefendant’s]
price discrimination, it ‘lost sales and profits{fuotingAllen Pen Co., 653 F.2d at 21).

47451 U.S. at 564, n.4.
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the absence of either of these elements, it cammathown that the lower prices to the favored
distributor impacted the nonfavored distributog, caused injury. Damages are simply the
nonfavored distributor’s lost profits from thosestiocustomers’ sales. If there are no lost
customers, then there are no damages and no ahirtjury.

In addition, the second alternative for proving dages offered in footnote 4 df Truett
Payne (that the nonfavored distributor lost customersh® favored distributor due to lack of
advertising or capital expenditures) is hollow astand misguided at worst. Unlike input
prices, which are variable costs to the distribibat impact pricing downstream and therefore
downstream sales, advertising and capital expemeditare usually fixed costs. Suppose, for
example, the favored distributor pockets his dist®wand advertises more in the nonfavored
distributor’s territory. Is the nonfavored distiior harmed? Not in the same way a price cut
would harm him. This is because a rational cousti@tegy exists. If the nonfavored distributor
could make profits from advertising above the ca$tadvertising, he should be able to borrow
the funds to counter the favored distributor. Dgesawould only arise in the presence of
imperfect capital markets, or if the nonfavoredriisitor were diverted from his optimal capital
structure—both dubious propositions to prove.

Finally, limiting damages to the profits lost orlesato customers that switched from the
nonfavored to the favored distributor probably ustles the actual damage. Because the
nonfavored distributor has higher variable cosentim the non-discrimination situation, he may
have lost customers to other competitors, or sinbeln forced to price his product too high for
some price sensitive customers (who don’'t buy Bt arhe effects of this last point can be
ameliorated somewhat by bifurcating the proof neagsto establish antitrust injury from the
fuller damages proof. Antitrust injury is estabksl by showing some, non-diminimis number of
lost customers due to the favored distributor pasen a discount. Damages are then addressed
separately by attempting to model the plaintifftefgis in the situation absent the discrimination.

But, how does one model damages in the compleingetf most Robinson-Patman
claims? And, what limitations dodsTruett Payne impose on such models? Itis to these issues
that we now turn. First, we discuss the casesdddcsincel. Truett Payne in an attempt to
define what the new rules for proof of damage drleen, in Section D, we propose an economic
model for supplying the newly required proof.

C. The Symptoms of Payne: How Does One Prove DamafyEier J. Truett

440164.6 12



Payne?
J. Truett Payne requires that damages be proved directly; but whbat that mean? For

insight we turn to commentator discussions befoféuett Payne and case examples after it.
1. Does J. Truett Payne Preclude Damages Based on an “Overcharge”

Theory?
Following the opinion iBrunswick, some commentators interpreted the Supreme Court

as holding that any “overcharge” theory of damaigea Robinson-Patman Act case would be
prohibited. For example, in 1977, shortly af@munswick, Milton Handler commented that
“Brunswick thus serves to reaffirm_Enterprisdiasic teaching: that cognizable injury in a
section 2(a) case is to be traced taathe higher price paid by the plaintiff (the ostearge) since
the infraction is a price difference and all ther leequires of the seller is a parity in pricing but
rather to the undercharge to plaintiffs competittr Handler forcefully argued that the “but
for” world must consist of both the plaintiff andviored distributor receiving the plaintiff's
higher price from the manufacturer. The damageslavthen consist of lost profits due to the
favored distributor receiving a lower price. Asndéer put it, “[ijt is the harm from the
discrimination, that is, the undercharge and nonfthe overcharge which constitutes antitrust
injury in the Brunswiclsense *°

The Supreme Court neither acknowledged, nor adelleise overcharge/undercharge
dichotomy in rendering its decision dnTruett Payne. Not surprisingly, however, it did not take
long for the issue to arise again, Hiasbrouck v. Texaco.”® Hasbrouck involved alleged price
discrimination by Texaco in the sale of gasolinEhe Robinson-Patman plaintiff, Hasbrouck,
operated a retail service station that purchasedlige directly from Texaco. Texaco also sold
gasoline at a discount to middlemen, who then deg@lsoline at a cheaper price to Texaco
independent retail stations in competition with btasick. Hasbrouck demonstrated antitrust
injury by identifying some lost customers. Howewatempting to identify every customer of a
gas station that switched due to a price diffeedtiould have been a nearly impossible task.
Instead, Hasbrouck retained Keith Leffler, an ecoisd at the University of Washington, who
attempted to determine econometrically the “but fmice absent discrimination. Due to data

limitations, Leffler presented the jury with seVestenarios, none of which assumed that

“8 Milton Handler,Changing Trendsin Antitrust, 77 Colum. L. Rev. 979, 993 (1977).
49 M
%0634 F. Supp. 34 (E.D. Wash. 1985).
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Hasbrouck would have received the lower favoredepdr the higher nonfavored price absent
the discrimination. Texaco challenged Hasbroudgproach contending that “any damage

%l That is, Texaco

estimate based upon a hypothetical lower price lantf is improper.
maintained (expanding upon the reasoning in Halsdhaticle) that Supreme Court precedent
prohibited any overcharge theory. As the distcmtirt explained: “According to Texaco, the
Robinson-Patman Act is not concerned with whetlher plaintiffs paid too much for their
gasoline but whether their competitors paid tatelit Put another way, the defendant categorizes
the Act as proscribing undercharges not overchadrjes

Thus, Texaco’s defense placed squarely beforeisitiectl court whethed. Truett Payne
must be read to reconciBrunswick with the goals of the Robinson-Patman Act by friimg
any form of the “overcharge” theory. The distoturt rejected the invitation and ruled instead
that the plaintiffs “presented ‘just and reasonagdimates of their lost sales and proffts.”

Following the district court opinion, Texaco apmehlto the Ninth Circuit, contending
that “the Robinson-Patman Act proscribes the uridene, and not the overchargé. Texaco
alleged that the district court was in error beeatisrefused to instruct the jury . . . that Seati
2(a) of the Robinson-Patman Act is an underchaage, not an overcharge statutd.” In
essence, Texaco contended that the “but for” pasea matter of law, can only be thigher,
disfavored price Texaco never raised the issue of the permiggibof using the lower
“favored” buyer’'s price, because Texaco took thesitgmn that the law allows only the
assumption that both competitors would have recethe higher “unfavored” buyer’s price in
the “but for” world.

The Ninth Circuit disagreed with Texaco and uphiblel jury award because there was
“no evidence that the jury based its damage awar@hoovercharge theory® This was because

[nJone of the projections estimated Hasbrouck's ages by
measuring the amount of the overcharge. The vanmajections
simply permitted the jury to compare estimates afmdges in
different market situations, allowing them to detere what
Hasbrouck’s sales and profits would have been énalhsence of

°11d. at 41.
52 u
3Id. at 42.
% Brief of Appellant Texaco, Inc. at 2Aasbrouck v. Texaco, Inc., 842 F.2d 1034 (9th Cir. 1987) (No. 85-4225).
55
1d. at 28.
% Hasbrouck, 842 F.2d at 1043-44 (citation omitted).
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price discrimination. Obviously, such a determim@atnecessarily
entails postulating the elimination of the pricéfatiential, either
by increasing the favored buyer’s price, or a coration of the
two.

In other words, the Ninth Circuit held that it waesrmissible to postulate a “but for” price lower
than the “disfavored” buyer’s price, and this wonlat constitute an “overcharge” theory.

In so ruling, the Ninth Circuit seemed to suggest it was permissible for a plaintiff to
assume that the plaintiff would have received tveer price of the favored customer in the “but
for” world. However, since none of Dr. Lefflerslculations postulated eliminating the price
differential by decreasing Hasbrouck’s price to th&criminatory price, and because the issue
before the Ninth Circuit was whether the law regsiidamages to be calculated using the higher
prices only, this is probably not a fair inferericem the Ninth Circuit’s opinion.

Nonetheless, in a recent case, the Tenth Circyiteaed to accept just such an
interpretatior®’ In that case, Holland Plastics brought a Robir@atman claim alleging that
Huntsman had sold polystyrene beads that are ugdiobk molders to manufacture roofing
insulation at a lower price to a Holland competitben to Holland. The alleged favored
distributor was lowa EPS. lowa EPS and Hollandewt&e only two block molders in lowa.
Holland retained David Ciscel, an economist at MeisState University, to calculate damages.
Dr. Ciscel argued that, in the “but for” world, Heohd would have received the same lower price
as lowa EPS. This, Dr. Ciscel's model maintaineduld have led to higher growth rates and
greater profits for Holland. Indeed, the damagesmuted by Dr. Ciscel exceeded those that one
would obtain using the “automatic damages theomylltiplying the price differential by the
number of Holland’s sales.

Huntsman contended that Dr. Ciscel's method wasngisdly the prohibited automatic
damage theory and thatTruett Payne prohibited the assumption that the “but for” prigeuld
be the favored price. The district court grantechsiary judgment and Holland appealed to the
Tenth Circuit. Holland’s appellate brief contendédt the use of the lower favored price was
permissible because it was “a reduction in pricenponent identical to that in Hasbrouck v.
Texaco™® The Tenth Circuit reversed the summary judgmedé The Tenth Circuit agreed

> Huntsman Chemical Corp. v. Holland Plastics COQ®1 Trade Cases (CCH) { 72,807 (10th Cir. 200)e
authors were counsel for Huntsman in the casevilig the remand from the Tenth Circuit.

%8 Holland’s Brief to the Tenth Circuit at 14.
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with Holland stating, “Holland argues that J. TtuBayne Co. does not prohibit use of the
discriminatory price as an aid in calculating dassgand we agre€® Moreover, the Tenth
Circuit contended that:

[nJowhere in the opinionJ] Truett Payne] did the Court imply that
it is improper for an expert to use in a damage ehaccomparison
of the profits the disfavored plaintiff would hawveade had it
received the same discriminatory price as his fed@ompetitors.
The Court simply held that evidence of the amouhtpoce
discrimination, standing alone, is not sufficieatgrove damages
actually suffered from an antitrust injut¥.

The Tenth Circuit’s opinion is perplexing. The doappears to imply that, while the
automatic damage theory is precluded, an expertusanthe lower price, and simply add
assumptions about the impact of the lower pricesales and costs, and that such would be
acceptable. While such a position lacks logicélerence, the Tenth Circuit’'s opinion may have
been colored by two factual misreadings of the ie¢evidence. First, the Tenth Circuit assumed
that Holland, like Hasbrouck, had demonstrateddks of actual custome?s. This was not the
case. A reading of the lower court hearing trapsceveals that the district judge’s dismissal
was specifically premised on Holland’s inability demonstrate lost customers. Second, the
Tenth Circuit wrongly assumed that the relevantggaphic market for block molders was
limited to lowa. On remand, Huntsman demonstréted (1) there had been no lost customers,
(2) the relevant geographic market was not limttedowa and Holland had many competitors,
and (3) even Dr. Ciscel admitted in testimony thtdizing the lower price to calculate damages
was probably improper. Given the fuller record mmand, the case settled and was not
appealed.

Nonetheless, the Tenth Circuit's statements aldoUdiruett Payne and Hasbrouck are
disturbing, and demonstrate the propensity for esioh inherent in the current state of the law.
While Hasbrouck was correct in rejecting the overcharge theorghauld not be interpreted as
endorsing use of the favored price (an issue nsedan the case), and, as we shall demonstrate
below, such a position would violate accepted eonodenets.

2. The Plaintiff's Price in the “But For” World: Cant IEver Be the

%9 Huntsman, 2000-01 Trade Cases (CCH) 1 72,807,8286
% |d. at 86,929.
®1|d. at 86,926.

440164.6 16



“Favored” Distributor’s Price

J. Truett Payne made it clear that damages can not be calculateplys by taking the
price differential and multiplying that differentidy the number of units purchased by the
nonfavored distributor—the so-called “automatic atyg” While the Court rejected the
automatic theory, it was silent, however, on hoe damage calculation was to be carried out,
other than that damages had to be proven diretibyver courts have struggled with this issue.
For example, can a damage expert assume that ttiavooed producer would get the favored
price, yet stop short of calculating automatic dgesa by, for example, reconstructing a “but
for” income statement and balance sheet and cailegldamages as Dr. Ciscel attempted to do
based on the differing values of the company? [dter courts that have addressed the issue
sincelJ. Truett Payne have declined that approach based on the partitadts before them, but
have not rejected the notion entirely, suggestivag, tunder some circumstances, like in markets
were there are only two competitors, such an agbroauld be acceptable.

For example, irDlympia Co., Inc. v. Celotex Corp.,%? the district court granted summary
judgment to the defendant in a Robinson-Patman lsasause, among other grounds, “Olympia
ha[d] calculated its alleged damage from price rdigoation on the basis of an average
differential of 5% between the cost it paid andn8&d paid for Celotex material%®” Olympia
and Standard were competing roofers in a biddingketahat used materials purchased from
Celotex. Damages were based on a projection e$ sald profits “based upon the hypothetical
premise of Olympia being granted an average 5% peduction.®* The court concluded that
“[t]his approach is not a proper method for provingury and damages under the Robinson-

Patman Act.®®

According to the court, the root error was touass in the “but for” world that
the “alleged unlawful price discrimination will lextended to Olympia, as well as Standard.”

“This assumption is unacceptable” in Robinson-Patases, the court held.

62597 F. Supp. 285 (E.D.La. 1984).
8 1d. at 298.

*1d.
65|d
GGld
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Following Olympia, the Eighth Circuit, inRose Confections, Inc. v. Ambrosia Choc.
Co.,*” construed the Supreme Court’'s admonition concgrnausation to mean that a damage
analysis cannot assume that, in the “but for” woalsent the price discrimination, the plaintiff
would have received the lower price. The courtresged this as follows:

Ambrosia claims that this proof was erroneous asater of law
because it relied on a legally impermissible premisthat Rose
Confections would have received the benefit ofdlseriminatory
price given Barg & Foster. As a result, Ambrosiguas, the
damages proof shows only what Rose Confections’ ketar
position would have been had it shared in the tima and not, as
the law requires, what it would have been absenviblation.

According to the Eighth Circuit, the damages expasst construct the “but for” world using the
prices that would exist if the manufacturer weneéal to set a single priG&. The Eighth Circuit
reasoned that this price would generally not bddher price:

Like any damages remedy, the purpose of the stattibeplace the
antitrust plaintiff as far as possible in the positit would have
occupied but for the violation. Thus, any caldalatof section 4
damages must strive to approximate a violation-fst&te of
affairs.... The yardstick model did not do this; the contrary, it
assumed that Rose Confections would share in thefibef the
violation. This erroneous premise was reflectetheeconomist’s
calculation of lost potential sales and was carfe@dard into the
accountant’s calculation of lost profit on thoskes&’

The Eighth Circuit’s reasoning appeared to be thagveral distributors received the discounted
price and one was discriminated against, givingoger price to the one nonfavored distributor
does not eliminate discrimination in the “but fadbrld. This is because other non-plaintiff

distributors still receive higher prices. Howevérpnly two distributors compete, then this

problem does not exist and using the favored 8istorr’'s price might be acceptable:

The Robinson-Patman violation here was discrimiyati@atment
as between two purchasers, and it is suggested ttat
discrimination, and the violation could be curedasguming either
that both Rose Confections and Barg & Foster, @dheeof them,
received the freight absorption. We disagre&his argument
might have some merit if Rose Confections and Barg & Foster

67816 F.2d 381, 394 (8th Cir. 1987).
% |d. at 393.

89 d. at 394.
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were the only potential customers of Ambrosia, but here the record
is clear that Ambrosia sold chips to at least otfeeroMidwest-

based private-label bagger.... Even if discriminatioetween

Rose Confections and Barg & Foster were to disappéath had

received free freight chips, there would still be@ discrimination

against Sather Cookie. This state of affairs cameosaid to be
violation free ... and cannot be the basis for anrdvwed damages
under Section 4°

In sum, the instincts expressed by the lower cangson track. An expert should not be
allowed to assume that the nonfavored distributoulds have received the favored distributor’s
price in the “but for” world. UnfortunatelyRose Confections left open the possibility that such
an assumption would be acceptable in cases whergedbgraphic market contains only two
competitors.

We show below (and then prove it algebraically ppAandix I) that thé&kose Confections
exception is simply wrong. It is improper undel aircumstance for an expert to assume that,
in the “but for” world, the nonfavored distributamould receive the lower price that the favored
distributor had received in the actual world.

We begin by framing the problem using Figure 1. fdalitate a tractable illustration of
the concepts, we assume that each distributorimeer ldemand for the manufacturer’s products.
This means that, when graphed, the demand cureesisaight lind® A manufacturer will
practice price discrimination only when it incremd@s profits over a single uniform price
strategy. Presumably, in the actual world, the ufesturer could adopt either policy, dual prices
or a single price. But, because it is more prbféathe manufacturing firm in a Robinson-
Patman case has elected to charge each distriauddferent price. Construction of the “but
for” world thus entails limiting the manufacturegsicing policy options to a single uniform

price. The manufacturer’s problem in the “but ferdrid is to find the price that, when charged

0 |d. at 394-95 (emphasis added). The same issue ar@ewagon Mfg. Co. v. Tarmac Roofing, 63 F.3d 1267
(39 Cir. 1995). Stelwagon was a distributor of maatifiasphalt products (“MAPs”) for roofing contrastor
Stelwagon’s supplier, Tarmac, also sold MAPs to tempetitors—Standard Roofing Company (“Standaedtidl
Celotex Corporation (“Celotex”) at preferential g@s. Stelwagon’s damage expert calculated logs shy
assuming that, had Stelwagon received the loweepiis sales of MAPs would have mirrored the safesther
Stelwagon products. The Third Circuit held thas tapproach was not acceptable because the expentdysis
failed to sufficiently link any decline in Stelwagie MAPs sales to price discrimination.” This tai consisted of
ignoring other causes and assuming receipt of ad@nice in the “but for” world.

T In Appendix |, we show algebraically that the samsult holds when the assumption is removed antadd is
either linear or non-linear.
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to both distributors, maximizes the manufactur@rafits under the single price constraint. To
illustrate, consider the manufacturer’s situatiepidted in Figure 1.
FIGURE 1
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Figure 1 shows the prices charged to the favorgfgfd nonfavored (§ distributors by the
manufacturer when price discrimination is allowddR are the marginal revenue curves ahd
ID are the inverse demand curves, for linear demankhe Text explains that if pricg
discrimination is prohibited, the uniform price Inilot be the lower pricedbut rather will lie
between the two prices.

Figure 1 represents the case where the demandsciavéne two distributors are linear.
The favored distributor “F” has inverse demand eutabeled Ip for the manufacturer’s
product, and the nonfavored distributor “N” has theerse demand curve labeledplibr the
manufacturer’s product. The cost of productiori, for the manufacturer is the same regardless
of which distributor the product is sold to, and wél assume it is constant as his output
changes. Under the facts that we have just assuiindte manufacturer is allowed to price
discriminate, he will maximize his profit by setjithe price charged to each distributor such that
his marginal revenue from that distributor will @fjthe marginal cost, c. As shown in Figure 1,
this will result in his charging a lower pricg pnd selling an amount£x to the favored

distributor, and a higher pricg and an amount to the nonfavored distributor.
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Now consider the “but for” world where the manutaer is constrained to set a single
uniform price. With a single price rule in the tfor” world, the manufacturer will still attempt
to maximize his profits. In order to maximize hisofits under such a constraint, the
manufacturer will set his total marginal revenueado his marginal cost. Framed in this way
the question is, can the manufacturer maximizeiggrély charging p as the uniform price?
Figure 1 clearly shows that-gannot be the uniform profit-maximizing price. ptice g
distributor F would buy quantityeX and the marginal revenue from these sales tailisor F
would be equal to the marginal cost c. But, & #&me price, distributor N would buy>and
the marginal revenue from sales to N would be feas c. The manufacturer’s total marginal
revenue will be the weighted average of the matgieaenues from his sales to the two
distributors. His marginal revenue will be lesarthhis marginal cost ¢, and as a result the
manufacturer will not have maximized profits bytiset a uniform price of p. Hence, he would
not charge psince it would not be his profit maximizing singigce.

With the problem framed in this manner, one can fsether that the optimal single
uniform price for the manufacturer must lie betwgerand p. We have just shown that the
optimal single uniform price cannot be. pinspection of Figure 1 shows that, for a prieéoty
Pr, the marginal revenue from the sales to bothidigtiors would be less than c. This means that
the weighted sum of the two marginal revenues waeadess than c. Therefore, no price less
than g could be the manufacturer’s optimal single unifgrce. By the same logic, neitheg p
nor a price greater thanypould be the optimal single price for the manufestu Thus, the
optimal price that the manufacturer would chargeoifistrained to charge a single uniform price
must lie betweengand p, "2

Thus, we have proven that the “but for price” mustsomewhere in between the favored
distributor’s price and the non-favored distribtggorice, but where? Both the overcharge and
the undercharge theory are partially correct amtigtly flawed.

We now address a framework for ascertaining thé ftati price and calculating the true

amount of damage. This framework does not purjpobe exhaustive. For example, the simple

2 At the end of Appendix II, we give a numerical exge for linear demand functions that illustrates points just
made, that the “but for” price that would obtairpifce discrimination were illegal cannot be thesinfavored price
that exists when price discrimination occurs, amdher that it must lie betweer pnd R. It is less obvious that
this result continues to hold if we lift the assuiop of linear demand. We prove in Appendix | thia¢ above
result holds for any demand curve. There is nmewgoc literature we are aware of that has demotestrthis
result, yet the proof is straightforward.
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approach we suggest could be extended to considerenous distributors or incorporate
different oligopoly assumptions concerning rivalryVe do not address these extensions here.
Instead, we describe how a damage model shouldrstracted using a simple framework.

D. Alleviating the Payne:From Antitrust Injury to Calculation of

Damages.

While the case law and some literature have corsidihe issue of the “but for” price in

a Robinson-Patman case, we are not aware of amgtlire discussing how damages should be
calculated once a proper approach to the “but fwice is incorporated. We now address the
issue of the calculation of damages in the simmléstodels in a Robinson-Patman case. We do

so using Figure 2:
FIGURE 2

Calculating Robinson-Patman Damages

Manufacturer
Non Favored Distributor Favored Distributor
W . A
Step 2
Step 1
End
Consumers

Figure 2. Step 1: Each distributor sets the pmiegk up on the price he gets from
the manufacturer according to the elasticity of deth he faces from the end
consumers. Step 2: The price he charges deterrhm@snuch he sells and what
profits he makes. Step 3: The manufacturer setsphices to the distributors
according to the derived demand he faces. Stepdfit*for a distributor can be
calculated and compared for the cases of allowdchahallowed third degree price
discrimination.

A damage calculation incorporating a proper “but farice necessitates that we begin
downstream at the end user level and then andlytisark upstream to the manufacturer’s
pricing decision. This is because the charactesisif final end user demand determine each
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distributor’s optimal pricing strategy, and henckatvhe will sell and the elasticity of demand
facing the manufacturer from each distributor. rrthis information, the manufacturer then sets
his optimal discriminatory or nondiscriminatoryges. In economic parlance, the demand faced
by the manufacturer is “derived” from the demandeth by the distributor, end user demand.
Therefore, damage analysis must begin downstreahmeave upstream. Figure 2 depicts the
steps in the process.

We will now address each analytical step in the algancalculation process separately.
The ultimate goal is to determine the profits logtthe nonfavored distributor that were caused
by the manufacturer’s price discrimination. Astwihe last section, we relegate the economic
modeling to an appendix (Appendix II). We textyallescribe here, however, the steps in the
damage computation and their underlying analytaabnale.

1. Step 1: End User Demand.

The process of the mathematical determination efdamages begins from given end
user demand functions. Hence the first step icutaling damages in the real world is to
empirically estimate the relevant end user demamdtions. These estimations are done the
same way demand functions are empirically estimiedny other purposes.

2. Step Two: Distributor Pricing and Profits.

Step two consists of establishing how much eadhnilgigor will choose to sell to his end
users (and the prices he will charge and the graoi# will make), conditional on the price the
manufacturer charges him for the product. Eactrildigor will set his own price and output in
order to maximize his individual profits by obsergiend user demand (Step 1)

3. Step Three: The Actual and the “But For” Manufacter’s Price.

Step three begins by looking at part of the reduitsn step two from a different angle.
Once we have established in step two how much ethbutor chooses to sell conditional on
the prices he is charged by the manufacturer, we tiee demand function by each distributor on
the manufacturer, since a distributor will cleaript want either more or less from the
manufacturer than he wants to sell. Once thig@®gnized step three consists of determining
the prices the manufacturer will charge to eaclridigor in pursuit of maximizing his total
profits under two conditions, the condition whele manufacturer is free to price discriminate

and the condition where is not free to price disanate.
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4. Step 4: Lost Profits
Finally, we calculate the profit losses to the mwoked distributor. Using the prices the

manufacturer will charge to the nonfavored distidbwhen he is free to price discriminate and
when he is not free to price discriminate from dtepe, we have the profits of this distributor in
the two cases from step two. Subtracting the twafbtained when price discrimination occurs
from the profits the distributor would have gottarthe but for world where price discrimination

is prohibited yields the relevant lost profits.

5. Establishing Damages in the Real World

Following these steps, and assuming sufficient eglchble data, Robinson-Patman
damages can be accurately calculated. The rehdaldsnot be mislead into thinking, however,
that the process is an easy one. To the contaaoymulating the data necessary to accurately
calculate damages is a difficult and time-consunasi. In the final analysis, the reliability of
the damage calculation will only be as good as abeuracy of the data-gathering process.
Mathematical precision in the calculation procdssusd not be confused with reliable accuracy
in the damage amount arrived at. There are, hawetandard econometric techniques for
estimating the parameters of the linear demandtifume of the end users from step 1. |If
sufficient and reliable data is obtained, the r@sglcalculation should accurately estimate the
damages resulting from the discriminatory pricing.

Accordingly, in practice, both sides in a Robingatman case should attempt to obtain
as much information as possible, through discoeemytherwise, concerning the character of end
user demand. This requires that the expert gabenuch information as possible concerning
the characteristics of end user demand for theymtodt issue. The expert must learn, for
example, what substitutes for the products exi®ty blose end users judge these substitutes to
be to the product at issue, the prices of thesstisutes, consumer responses to price changes,
other price sensitivity of end users, the imporent brand loyalty, warranties and service,
location of sellers, etc. Since this is the infatibn needed by the damage expert, it follows that
the attorneys must seek discovery of as much reteméormation as possible concerning end
user demand characteristics, and experts must dpmn all available independent sources of
data on this issue. End user market informatiotheskey information needed for the ultimate
damage analysis.
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CONCLUSION
In sum, the Supreme Court has made it clear thaiadas in a Robinson-Patman case
must be “caused” by the discrimination itself. Absa showing of such damages, antitrust
injury is lacking. To meet the requisite stand#rd economist must construct the “pbut for”
world as it would look if no discrimination occud.e This requires a four-step process. While
the process is difficult, microeconomics can beduse successfully achieve a sensible

calculation.
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APPENDIX |
Constructing the “But For” Price When Demand is NonLinear

We are unaware of any economic literature demarsgyréhat the single uniform price in
the “but for” world — the world without price disamination — will lie between the favored and
non-favored distributors’ prices. Though intuitiomay lead one to that assumption, in this
Appendix we prove algebraically that such is theecaven when the distributors’ demand for the
manufacturer’s product is non-linear.

Consider a manufacturer selling to two distributofgyain, we will consider two cases.
In the first case, the manufacturer can exercige tegree price discriminationand, in the
second case, he must sell to both distributorssatgle uniform price (the “but for” price). Let
Xi(pi) represent the general demand function of distoibuwhen faced with price; pSince we
have only two distributors, we let i = 1 (for dibtrtor F) and i =2 (for distributor N). In the eas
when both distributors face the same price, we mgresent the single uniform price without a
subscript, p. Leftt(p;) or Ti(p) represent the corresponding profits the manufac receives
from the sale of Xp;) or x(p) to distributor | at, respectively, price when discrimination is
allowed or p when it is prohibited.

For tractability we follow the standard economitedature on third degree price
discrimination by making two further weak assumpsio The first assumption has already been
made in the notation adopted earlieg, that the demand by distributor i for the manufeet's
product depends only on the price he is offered,rat on the prices that other distributors face.
The second assumption is that the profit functimiis) are strictly concavé. We continue to

assume that marginal costs are constant.

! Third degree price discrimination is defined as #bility to charge separate profit maximizing psién separate
markets. Third degree price discrimination is wikait issue in a Robinson-Patman case.

2 Some readers may find it easier to consider tba@nic meaning of this in terms of marginal reveoueres. For

a normal good where dep<0, this strict concavity condition orf is equivalent to assuming that the marginal
revenue decreases with ©ne can see this as follows (dropping the unmsecgsubscripts heref=R(x(p))-cx(p),
where R is the revenue, and we have written itfasietion of x, which in turn is a function of @.hen dvdp=(MR-
c)(dx/dp), where MR is marginal revenue dR/dx. Heawerip) be strictly concave at some p* where MR(p*)=c,
drvdp must (locally) be positive for p<p* and negatifor p>p*. Given dx/dp<0, we must have MR<c fe1pp,
and MR>c for p>p*. But since dx/dp<0, p<p* meansck so when x>x* we have MR<c. Similarly when xX<x
we have MR>c. So MR decreases with See Richard Schmalense@utput and Welfare Implications of
Monopolistic Third-Degree Price Discrimination, 71 Av. ECON. REv. 242 (1981).

% This common assumption is not required for theltsghat follow, and is made only to simplify thethematical
presentation.
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With these assumptions in mind, consider a manufactwho cannot exercise third
degree price discrimination, and let the symbol ifitlicate the optimal (profit maximizing)
value of a variable. To maximize his total profifls=Ty+1% the manufacturer will set the price

of his product at price p*, such that the followic@ndition holds:

dn 2 drr
—(p*) = 0= —_
ap (P =0" 2 g,

This expression is simply the standard first oterdition for the manufacturer choosing

(7 =24 P —t%ﬁ( B +% M)

p to maximize his total profitsl. Consider first the term that is the sum of the trg/dp terms.
Their sum must be zero, but we know the two teramnot both individually equal zero. This is
because, if both terms were equal to zero, themideufacturer’s optimal price to both of the
distributors considered individually would be pth this case, the manufacturer would charge p*
to each distributor even if price discriminationre/allowed, and so no price discrimination
would occur. In other words, we would not be imaal in a Robinson-Patman damage exercise
if both the dt/dp terms were zero. Therefore, one of these tenost be positive and the other
term must be negative for their sum to be equatexm. Now compare the manufacturer’s
optimal prices when he cannot price discriminate when he can price discriminate. Suppose
that dy(p*)/dp<0 and dp(p*)/dp>0, when the manufacturer is constrainedharging a single
uniform price. If the manufacturer could pricealiminate, he would set his pricg po each
distributor to maximize his profits from the saleseach distributor individually, yielding the
first order conditions:

dn, .. .
d_p(pi)_o’ |_112

where p i=1,2 are the two prices under price discriminatioBecause the profit function is
strictly concave, as prices increase the valuéeffirst derivative of the function will decrease.
Hence, we can have botmp,*)/dp=0 and dg(p*)/dp<0 if and only if p*>p*. Accordingly,

we have demonstrated for general demand curvesthdt obtained earlier for linear demand
curves, i.e,, that the "but for” price that would be charged loth distributors if price
discrimination were prohibited could not be thecerithe manufacturer charged the favored
distributor. This demonstration shows that, ungerconditions, should the damage expert be

allowed to assume that, absent the price discritoimathe nonfavored distributor would have
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received the same price that the favored distribuereived in the presence of price
discrimination.

By the same logic as just used to establish<gp, because t(p*)/dp>0 and
dre(p2*)/dp=0, we must also have'rp*. It therefore must be true that*gp*< p2*. The result
for the linear demand curve case above, that timglisoriminatory price must lay between the
largest and smallest discriminatory price, als@ist for general nonlinear demand curves. This
concludes the proof.

The above proof extends easily to the case of ampber of distributors. When
constrained to a sell at a single price, the martufar will still choose a price so thdflflp = 0.
Just as before, the various@*)/dp, when evaluated at the single price p*,reztrall be zero,
or there would be no price discrimination. Sinkeit sum must be zero, at least one of these
terms must be positive and another must be negdiven the concavity of the profit functions
T, the price of the distributor whose term is nagatnust be less than the single uniform price.
Similarly, the price of the distributor whose teismpositive must be greater than the single
uniform price. Hence, whether these two discritanaprices are the maximum and minimum,
or whether there are other discriminatory pricesatgr or smaller than these prices, the single
uniform price must lie between the maximum and mum discrimination prices. ThRose
Confections intuition is therefore flawed to the extent it il that this prohibition, of using the
lowest price discrimination price as the appropriatice when price discrimination is forbidden,
in any way relates to the number of competitorsh@ market. The number of competitors
makes the computation of the “but for” price moi@allt, but does not change the fact that the
“but for” price cannot be equal to the favored mlttor’'s price under price discrimination.

Expert analysis making such an assumption is gl@arbneous and should be rejected.
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APPENDIX Il
Calculating Robinson-Patman Damages

Calculating damages in Robinson-Patman cases esquiata on, and an analytical
understanding of two sets of prices and two setieafands: the prices the manufacturer charges
to each distributor and the corresponding demagd=abh distributor, and the prices charged by
each distributor to the end users and the correBpgrdemands by the end users. We will
continue with the notation used in Appendix | fbe tprices and quantities of the good sold by
the manufacturer to th& tistributor, pand x, and the profits made by that sate, We will call
the prices and quantities of the good sold by theistributor to the end-users @and g and the
profits made by that sale. We will call the elasticity of demand by tHe distributor for the
good from the manufacturey, and the elasticity of demand by the end usershi@rgood from
the i distributory;.

1. Step 1: End User Demand
One must begin the calculation of damages withus®st demand,e., the demand faced

by the distributors. To show how end user demarithked to the nonfavored distributor’s lost
profits, we again adopt a standard linear inveaahd model, Wg)=a-biqi, though the logic
involved holds equally for any end user demandtions. We again assume that there are two
distributors, i=F,N (the favored and the nonfavodestributor).

2. Step Two: Distributor Pricing and Profits

Each distributor will set his own price and outputorder to maximize his individual
profits by observing end user demand (Step 1)ortler to determine this optimal price, each
distributor i will set his price wto the end users according to the well known faleprofit

maximization,

w(l— ij = MC or equivalentIyW‘_—MC'- 1
I Vi I W, Vi

@D
where MG is the marginal cost of the product anés the elasticity of demand by the end users.
The marginal cost to the distributor is the pritavhaich the manufacturer sells him the gdod,

MC; = p. With the given inverse demand from Step 1, weetgdemand curves(w;)=(a-w;)/b;.

! For mathematical simplicity, we assume no costspefrations for the distribution enterprises. Idahg such costs
would just add another term to the final expresséom not qualitatively affect the nature of theules.

440164.6



The elasticity then becomes = -(w/qg)(dwi/dg) = wi/big = wi/(a-w;) and hence equation 1

becomes for each distributor i

atp
2

W(l—uj-w— +W = r w =
i W - I a1 i_pl 0 i =

(2)

Therefore the quantity; that each distributor will sell when charging tprsce w, as well as his

profits, are

For each distributor the price that he can buy goatl from the manufacturer is
something he cannot control. This price is a patampresented to the distributor and is an
input into his price-quantity decision. We havemssed in the first expression of equation 3
the optimal quantity each distributor will sell@unction of this parameter, pFrom equation 3
we also see that the profit that each distributakes depends on the price he is charged for the
good from the manufacturer. Therefore we must ktimwalue of the parameter prhis is our
next step.

Using equation 3 for the profits of the distributooth when price discrimination is
allowed and when it is prohibited, we will be altecalculate the profits lost or gained from
price discrimination as the difference betweengrdits in the two cases. This we accomplish
in steps three and step four.

3. Step Three: The Actual and the “But For” Manufacter’s Price.
The determination of the demand faced by the matwier from each distributor can be

determined directly from the above consideratioBguation 3 determines the amour{pg that

each distributor will desire to sell to the end esehen the manufacturer charges him p
Clearly, there would be no incentive for the dimttor to demand more from the manufacturer
than he intended to sell. Moreover, he cannot a&ajuantity more than he obtains from the
manufacturer. Hence, the demand curve faced byndneufacturer from each distributor, as a

function of the price the manufacturer chargesdib&ibutors, will be Xpi) = g(p).
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To find the manufacturer’s optimal prices, givee @ibove-determined demand curves,
we could repeat all the steps we presented abovihdodetermination of the optimal price for
the distributor to charge the end users. Instesdmake the following observation and then
simply refer to the derivations above. We detesdim Step 2 that the demand curves faced by
the distributors from the end users wej@vg=(a-w;)/b;. We also observe from equation 3 that
the manufacturer faces demand curvgp)x(a-p;)/2b from each distributor i. The only
difference between these demand curves is thadigtiebutor's demand curve has a two in the
denominator. Notice that, as stressed earlierpénameters;and bin the demand faced by the
manufacturer from distributor i come ultimatelyfiche demand faced by the distributor from
the end users.

We can now immediately obtain results for the paoé profit analogous to equations 2
and 3 above, correcting for the factor of two bylaeing the b term with 2b. In addition, now c,
rather than jp represents marginal cost. With these substiiative have, by analogy with
equations 2 and 3, the following:

atc
2

p.(l-ujm-wwc or p= (4)

Y

and

A5 el e

Now consider the case where the manufacturer isilited from exercising third degree
price discrimination, and instead is forced toasingle price p for both distributors. Again let
“F” represent the favored distributor and “N” stafiod the nonfavored distributor. Then, using
the demand equations(x)=(a-p)/2b for the demand faced by the manufacturer from each
distributor and adding the two demands to obtasntdiial demand, the manufacturer would face
the following total demand:
aF—p+aN—p:bNaF+bFaN—(bN+bF)p:A—Dp ©

2b, 2, 2o, b: B

Xs(p) =
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where we have defined Axl-+bray, B=2\br, and D=R+br. Hence the total demand faced by
the manufacturer, in the case where price discation is not allowed, is again linear. Using

this notation, the producer will earn a profit the single price p dils(p) where

A-D
(9= Pip)- oxs(p) = (p- o A7) U

The manufacturer uses this profit function to deiae his optimal nondiscriminating price

_ A+ Dc
- 2D

p* (8
4. Lost Profits
Finally, we can use the above to calculate theitpiadses to the nonfavored distributor.
We will use the profit formula for a distributorcdiag a linear demand curve from equation 3.
The actual profitgpy, made by the nonfavored distributor with price distmation, in which case

his cost pis p*\, which is given by equation 4 asyg* (ay+c)/2, is

e T B

N

When price discrimination is not allowed, the mautfirer charges p* as given by equation 8,

and the distributor then makes “but for” profgis- of

A 2
2 2ay-~-¢C byaetbeay _ )2
_L(LP*) 1T p o Lf2a T o
e\ 2 ) T, 4 by 4

(10

N

Subtracting equation (9) from equation (10) we ajeexpression for damages, “but for” profits
the nonfavored distributor would have obtainedritg discrimination had not occurred minus

that actual profits he received under price diseration.
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ag +0pa 2
1(2a,- 2w -cl” 1(a,-c)’
Damages = Gor = On= 4 -
N

19

Consider Figure 1 again. The favored distribuemeives the lower price, and this price for the
linear demand case is (from equation &(@+c)/2, so g<ay. With this observation one can
observe from equation 11 that the damages will ydviee positive, since the second term in the
numerator is simply a weighted average phad & with the b’s as weights, and so it will be
less than @since a<ay.

5. A Numerical Example

Finally, we consider a numerical example with lineeerse demand functions. We will
first illustrate the point made in Section C andpApdix I, that the “but for” price that would
obtain if price discrimination were illegal canri® the most favored price that exists when price
discrimination occurs. Then we will proceed toccidte the damages the nonfavored distributor
could claim.

Suppose the two distributors faced inverse demards 200 - .00005gand v = 220 -
.0001q,, and the constant cost of production is c=100piatles and costs being in dollars. For
the latter, every additional 10,000 units sold wiodtop the market price by a dollar, while for
the former it would drop it by a half a dollar. Bguation 4 above, we get that the manufacturer
will charge the favored distributor=p= 150 and the nonfavored distributag # 160. From
equation 8 we get that the “but for” price that theanufacturer would charge if price
discrimination were not allowed would be p* = 153.Blere we see in this example the result
that was established in general above: the “butpgace could not be the most favored price,
and it must lie between the most favored and leastred prices.

We now continue this example to calculate the dpemasuffered by the nonfavored
distributor. From equation 11 we have that damagmpsal the “but for” profits minus the
actually realized profits. For these demands fdmethe distributors we get

Damages= $2111,111 (12

In contrast, the automatic damage approach prediemages of $3,000,000. Recall that
the price difference during the price discriminatiwas $10, and from the distributor’s price and
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the demand function we can determine that salesryprice discrimination was 300,000 units.
The product of these two terms is the “automaterhdges. It is evident, the actual damages are
smaller than the automatic damages and this isdilpithe case.

6. Establishing Damages in the Real World

Given the formula just derived for computing dansgmge the case of linear demand
functions, there remains only to determine the petars in equation 11 using data from the real
world. The reader should not be mislead into timgk however, that, because there is an
equation by which damages can be calculated, tbeeps is an easy one. To the contrary,
accumulating the data necessary to accuratelyrdeterthe equation’s parameters is a difficult
and time-consuming task. In the final analysis, riliability of the damage calculation will only
be as good as the accuracy of the data-gatheriogegs. Mathematical precision in the
calculation process should not be confused witlalvkd accuracy in the damage amount arrived
at. There are, however, standard econometric igebs for estimating the parameters of the
linear demand functions of the end users from &tew(gi)=a-bigi. If sufficient and reliable
data is obtained, the resulting calculation sh@addurately estimate the damages resulting from

the discriminatory pricing.
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